OVERVIEW OF DRIVING UNDER THE INFLUENCE (DUI) CASES
DISCUSSION NOTES AND DETAILED OUTLINE
I. INTRODUCTION
The standard DUI involves a defendant who is caught driving or “operating a motor vehicle” by a police officer while unlawfully under the influence of alcohol or drugs.  Despite a lengthy series of statutes and caselaw related to DUIs, at the heart of the statute there are two elements:  (1) operating a motor vehicle and (2) (i) while have a BAC of 0.08% or more; or (ii) while under the influence of alcohol or drugs. 

The investigation begins with the officer’s initial observations and, if he has reason to believe that the defendant is under the influence, the investigation will progress to the administration of SFSTs and a PBT, and then arrest if the officer has acquired PC to believe that the defendant was driving under the influence. The officer need not have seen the driving to arrest as long as the arrest occurs within 3 hours of the offense or driving (19.2-81). The arrest must also occur within 3 hours of the offense or driving in order for the Commonwealth to get the benefit of the implied consent statute (18.2-268.2) and the subsequent test (breath or blood) conducted to forensically establish the level of the blood alcohol content of the defendant’s blood. 
II. ELEMENTS OF THE OFFENSE
In order for the officer to find the defendant guilty of DUI, the officer must prove:

1. The defendant was “operating” a motor vehicle. (See Enriquez for definition of “operating”)(See  18.2-266 - "motor vehicle" includes mopeds, while operated on the public highways of this Commonwealth)
a. IT IS NOT REQUIRED THAT THE OFFENSE BE ON A HIGHWAY.  DUI arrests and convictions on private property are commonplace.  The so-called “highway requirement” is relevant only for (1) whether not a driver has implied consent to take a breath test, or (2) whether not a driver is operating a vehicle.
b.  “Virginia Code § 18.2-266 is ‘clear, unambiguous and means what it says.’ Other than for the operation of a moped, the statute does not specify that the driving or operating that it criminalizes must occur on a public highway, and we decline the invitation to construe the statute to impose that requirement.” Gray v. Commonwealth, 23 Va. App. 351, 477 S.E.2d 301 (1996).  
2. While he was operating the motor vehicle, the defendant 

a. ..has a blood alcohol concentration of 0.08 percent or more by weight by volume or 0.08 grams or more per 210 liters of breath as indicated by a chemical test administered as provided in this article.
b. ..was “under the influence of alcohol”

“A person is under the influence of alcohol if he has drunk enough alcoholic beverages to so affect his manner, disposition, speech, muscular movement, general appearance or behavior as to be apparent to observation.”  Gardner v. Commonwealth, 195 Va. 945 (1954)
c. .. is under the influence of any narcotic drug or any other self-administered intoxicant or drug of whatsoever nature, or any combination of such drugs, to a degree which impairs his ability to drive or operate any motor vehicle, engine or train safely.
d. ..is under the combined influence of alcohol and any drug or drugs to a degree which impairs his ability to drive or operate any motor vehicle, engine or train safely, or 

has a blood concentration of any of the following substances at a level that is equal to or greater than: (a) 0.02 milligrams of cocaine per liter of blood, (b) 0.1 milligrams of methamphetamine per liter of blood, (c) 0.01 milligrams of  phencyclidine per liter of blood, or (d) 0.1 milligrams of 3,4-methylenedixoy-methamphetamine per liter of blood.
IMPORTANT:  [These are the ONLY provisions of the DUI statute where IMPAIRMENT becomes an element of the offense.  For “per se” .08 or DUI intoxication is NOT an element of offense.  A driver with a .08 BAC who drives perfectly fine is still guilty of DUI.  The law does not distinguish between those who can tolerate alcohol and those who cannot. ]
3. The operation of the motor vehicle occurred in the City of Virginia Beach.  (venue)

III. PROVING THE ELEMENTS
a. “Under the Influence”

i. Observed Driving Behavior 

ii. Statements by the Defendant

(1) Was it a confession? Is only slight corroboration needed?

iii. Observations of the Driver by the Officer

(1) Focus should be on manner, speech, behavior, and disposition

iv. Standardized Field Sobriety Tests

(1) Horizontal Gaze Nystagmus Test

(2) Walk and Turn Test

(3) One Leg Stand Test

v. Additional Field Sobriety Tests

vi. Circumstantial Evidence 

(1) Open containers?

(2) Intoxicated passengers?

b. Statutory Limits 
i. Proven through either the breath test Certificate of Analysis or the DFS Certificate of Analysis for Blood.

ii. Remember that the methods to prove different theories of under the influence are not mutually exclusive.  If a court rejects a B.A.C. certificate, the driver may still be found guilty for being “under the influence” as outlined above.

IV. TECHNICALITIES
a. When was the vehicle first observed?

b.  Where was the vehicle observed?
Private or public highway/property? As long as the vehicle was first observed on a public highway, it does not matter if they later pull into private property.  It is not a “safe haven” for implied consent purposes.
    c.  When was vehicle stopped?

d.  What time did the crash occur?
i. Implied Consent applies to three (3) hours after driving.  It is difficult to specifically establish the time of a single vehicle crash without statements by the drivers.  When a call came out or when an officer arrived is relevant, but not an accurate timeframe for the crash. 

ii. Sometimes there is evidence that an officer or witness passed the area earlier there was no crash at the scene, which establishes a timeframe. (Other evidence:  engine still hot/knocking/steaming)
e. If it is a crash, who was the driver? How is that established?

f. When was the Defendant arrested?
The arrest must occur within three hours of the offense.
g. When was the breath test offered? 

h. Was implied consent read prior to the “official refusal?”
V. FIELD SOBRIETY TESTS
Three tests established by the National Highway Traffic Administration.  The three tests are the Horizontal Gaze Nystagmus Test, the Walk and Turn, and the One Leg test. 
These are physical acts, not testimonial. Farmer v. Commonwealth, 12 Va. App. 337, 404 (1991)

VI. THE BREATH TEST
a.  IMPLIED CONSENT
i. For purposes of the Implied Consent Statute and the subsequent admission of any Certificate of Analysis, the arrest for the DUI occurred within 3 hours of the offense.

ii. The driving must have taken place on a public highway.
iii. In Virginia Beach, officers read the Implied Consent statute prior to the breath test.  This is not necessary but good practice.  Once the Defendant “officially” refuses to take the test, then it is required that form Declaration and Acknowledgement of Refusal (DC-233) be read to the Defendant, who must then acknowledge and again refuse the test.

(1) The Declaration and Acknowledgment of Refusal Form that the officer reads verbatim to the driver and then signs and certifies to the magistrate should be admitted.  It is almost always contained in the court’s file.
(2) The form serves as prima facie evidence that the defendant refused to submit to testing.  Cash v. Commonwealth, 251 Va. 46 (1996).  
b.  Equipment:  EC/IR II (Electrochemical/Infrared).  A user blows into the breath test instrument at two separate times.  If both readings are within .002 of one another, then the lower number is utilized and printed on the certificate.

i. The instrument is designed so that it will only work if a licensed breath test operator swipes his unique card and the instrument has been calibrated within the last six months.

ii. Court of Appeals has ruled that proof of instrument accuracy is not a required element of the offense Fitzgerald v. Commonwealth
“The burden is on the Commonwealth to show that it substantially complied with the requirements of the statute.” Snider v. Commonwealth, 26 Va.App. 729, 732, 496 S.E.2d 665, 666 (1998). “When the certificate contains what the statute requires, the statute makes the certificate self-authenticating for purposes of admissibility.” Stroupe, 215 Va. at 245, 207 S.E.2d at 896. The record here demonstrates that the certificate of analysis contained what Code § 18.2–268.9 requires. Therefore, we hold that the trial court did not commit an error of law and thereby abuse its discretion in admitting the certificate into evidence.”
c. UNDERSTANDING THE PERMISSIBLE INFERENCE
i. It is NOT an inference that the driver is impaired, or even that he is under the influence.
ii. It IS an inference that the BAC, which could be taken hours after the arrest, is what the driver’s BAC would have been at the time he was driving.

The ONLY time this should be a defense is if the BAC is higher than the PBT, which means that the Defendant’s BAC may have been rising. 

Example A:  Driver A blows a .14 on the PBT and an hour later blows a .11 on the EC/IR II.  The court may infer that the Defendant’s BAC at time of the driving was .11.

Example B:  Driver B blows a .11 on the PBT and an hour later blows a .14 on the EC/IR II.  A defendant may elect to introduce the PBT results to show that the Defendant’s BAC was rising, and argue that the Defendant’s BAC was potentially a .07 or .06 when he was actually driving and that the court shouldn’t infer that it was a.14
VII. THE BLOOD TEST
a. WHEN REQUIRED:  When the Defendant has a medical condition that prevents a breath test and the officer is AWARE of that condition.
b. DFS vs. HOSPITAL
i. Blood that is sent to the state laboratory will be analyzed and an official DFS Certificate of Analysis produced.   Blood that is tested within the hospital will show the results on the defendant’s medical history.

ii. Hospital blood cannot take advantage of the presumption/permissible inference. The fact that a defendant’s alcohol level is more than .08 will not be enough.  A toxicologist must testify as to what exactly the effects of the alcohol limits will be.

VIII. EXCLUDING INNOCENCE
a. The defendant did not consume alcohol after operating the vehicle (CW burden to show).

i. Defendant’s Statements

ii. Opportunity to Drink

iii. Common Sense (Courts routinely reject as implausible testimony where the Defendant claims that he went home after an accident and just started drinking heavily)
The Commonwealth “is not required to disprove every remote possibility of innocence, but is, instead, required only to establish guilt of the accused to the exclusion of a reasonable doubt.’” Cantrell v. Commonwealth, 7 Va. App. 269, 289, 373 S.E.2d 328, 338 (1988).
b. Swerving/Poor Driving
Common defenses:  dropped cell phone, spilt drink, playing with radio or GPS.
c. Post-accident cases:  Was the Defendant injured in such a way that it could explain unsteadiness or slurred speech? Head injury?
IX. COMMON LEGAL ISSUES
a. The officer had a legitimate reason to interact with the defendant without violating the defendant’s 4th Amendment rights (consensual encounter, reasonable suspicion stop and detention, pre-planned traffic check point).

A common attack by defense attorneys is to challenge the stop when there are no other traffic violations.  An officer can reasonably suspect that a driver is driving under the influence, and should be able to articulate those reasons for the court.  (Swerving, driving too slow, etc.)

b. The officer had probable cause to arrest the Defendant for DUI

If a defense attorney challenges probable cause, the PBT becomes admissible.
c. The defendant was offered a PBT pursuant to 18.2-267 in order to determine the probable alcoholic content of his blood.

d. The defendant was arrested and read his Miranda rights

Performance on field sobriety tests is not testimonial. 

e. For purposes of the Implied Consent Statute and the subsequent admission of any Certificate of Analysis, the arrest occurred within 3 hours of the offense.

GOOD DUI CASES TO KNOW 
Alston v. Commonwealth, 40 Va. App 728 (2003) – REASONABLE SUSPICION

· Reasonable suspicion allows the police to briefly detain an individual in order to confirm or dispel their suspicion. 
Neal v. Commonwealth, 27 Va. App. 233 (1998) – WEAVING WITHIN LANE SUFFICIENT

· Weaving within driver's lane as observed by an experienced officer is sufficient.
Sheppard v. Commonwealth, 25 Va. App. 527 (1997) - CHECKPOINTS

· A “minor, insubstantial deviation” from a pre-approved plan will not negate the constitutionality of a traffic checkpoint.
Gardner v. Commonwealth, 195 Va. 945 (1954) – UNDER THE INFLUENCE DEFINITION

· “A person is under the influence of alcohol if he has drunk enough alcoholic beverages to so affect his manner, disposition, speech, muscular movement, general appearance or behavior as to be apparent to observation.”
Charles v. Commonwealth, 23 Va. App. 161 (1996) – PERMISSIBLE INFERENCE

· The inference created by the statute 18.2-266.1 that the BAC at the time of the test is the same was when the defendant was operating.
Seaborn v. Commonwealth, 54 Va. App. 408 (2009) – PRIVATE vs. PUBLIC

· A privately owned apartment complex with no gates and no restrictions that “people traveled through” was found to be a highway.
Cutright v. Commonwealth, 43 Va. App 593 (2004) – ABSENCE OF BAC

· Absence of BAC test results requires dismissal only if defendant is charged only with a “per se” violation.  
Hudson v. Commonwealth, 266 Va. 371 (2003) – CONSTRUCTIVE REFUSAL

· Defendant that claimed a “medical condition involving his lungs” was unable to show physical inability when he did not tell the officer of any physical problems and provided a “deficient sample” and an “invalid sample” after not maintaing a proper seal on the tube.  
NEW CASES
Sarafin v. Commonwealth, 764 S.E.2d 71 (2014)
Defendant was intoxicated in driver’ seat of his vehicle situated in his driveway was in “actual physical control”, and thereby an “operator”, of the vehicle when the vehicle key was in the ignition switch turned in the auxiliary position.  There is no “on a highway” requirement for §18.2-266.  Enriquez v. Commonwealth, 283 Va. 511 (2012), the Court held that when an “intoxicated person is behind the steering wheel of a motor vehicle on a public highway  and the key is in the ignition switch, he is in actual physical control of the vehicle and, therefore, is guilty of operating a vehicle….[intoxicated under  §18.2-266]..the position of the ignition switch is not determinative.”  The Sarafin Court held that the “on a public highway” requirement was not incorporated and was mere dicta because the reference to “on a highway” was not established to the Court’s judgment. 
Mason v. Commonwealth, 64 Va. App. 292 (2015)

“Reasonable suspicion is simply suspicion that is reasonable.  It is not something more than suspicion.  And it can hardly be called proof.  To be sure, the degree of certitude required by reasonable suspicion is “considerably less proof of wrong doing by a preponderance of the evidence,” and ‘obviously less demanding than that for probable cause.”  3x5 opaque parking pass hanging from rearview mirror was sufficient for “dangling object” stop under the code.
