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OVERVIEW
The three lawsuits filed as a result of Rolling Stone’s publication of the
article A Rape on Campus and the lawsuits that could have been filed illustrate the
goals and policies of defamation law, the constitutional restraints that have become
so important a part of that jurisprudence, and the practical problems presented to
judges in dealing with these types of cases. The article and the method for vetting
the article plainly deviated from any acceptable journalistic standards. The article
created a firestorm, and it would be impossible to say that reputations were not
severely impacted.
Some would say these cases test the ability of modern defamation law to
meet its intended purposes. This discussion is premature until the cases are
resolved. But, the cases filed and the cases that could have been filed allow a
discussion of virtually every aspect of modern defamation law as it addresses
commentary concerning issues of public importance. What follows is an outline of
the law. What will be discussed is how the law has been applied and can be
applied in the context of this article.
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ELEMENTS OF A DEFAMATION SUIT
Individual defamation actions are premised upon the right to protect “the
essential dignity and worth of every human being.” Gertz v. Robert Welch, Inc.,
418 U.S. 323, 341 (1974). Historically, written defamation was termed “libel”
while spoken defamation was referred to as “slander.” Libel evolved from the
common law courts while slander arose from the ecclesiastical courts. In Virginia,
any distinction between libel and slander has been eliminated, and both are subject
to the same rules.
In Virginia, the elements of defamation are (1) publication of (2) an
actionable statement with (3) the required intent. The statement must be “of and
concerning” the plaintiff, and it must be a false statement of fact. The Supreme
Court’s use of the term “intent” is a shorthand for the applicable standard of fault
which is either negligence for a private figure or actual malice for a public official
or public figure or to support an award of presumed damages for a claim involving
speech of public concern.
I.

PUBLICATION
“Publication” can include any means of disseminating or broadcasting a

statement to the public, including newspapers, the Internet, radio and TV, or even
putting up fliers. A publication can be made to a single person or the entire world.
A.

Necessity of a Third Party

While the breadth or scope of the publication may impact other elements of
I-1441849.1
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a defamation case (e.g., damages), the publication element is satisfied as long as
the allegedly false and defamatory statement is made to any third party. Because a
third party is required to establish a cause of action for defamation,
communications that occur only between two people are not sufficient to sustain a
cause of action by one of the participants against the other. For example, a heated
conversation between two people, even if filled with lies, will not create a cause of
action for either against the other unless a third party is present. Similarly, a letter
written by one person to another person, which is not copied to any third party,
would not create a cause of action for defamation. However, such a conversation
or letter could create a basis for an action under Section 8.01-45 of the Code of
Virginia (the “insulting words statute”). An action made under 8.01-45 is very
similar to a cause of action for defamation except that proof of publication is not
required.
Certain intra-corporate communications arising in the employment context
will not support a defamation claim. See, e.g., Montgomery Ward & Co. v. Nance,
165 Va. 363, 379 (1935); Thalhimer Bros. v. Shaw, 156 Va. 863, 871 (1931). The
Supreme Court of Virginia, however, has drastically limited this exception. See
Larimore v. Blaylock, 259 Va. 568, 574-75 (2000) (holding that any qualified
privilege that may arise in an employment context would not apply if the
statements were communicated to persons “who have no duty or interest in the
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subject matter, even if those third parties are fellow employees.”).
B.

Republication

In Virginia, “each publication by a speaker of a defamatory statement is a
separate tort and, indeed, generally each subsequent republication by the original
publisher of such a statement are separate torts.” WJLA-TV v. Levin, 264 Va.
140, 153 (2002). Thus, a speaker generally can be held liable for each time he
repeats, rephrases, or restates the allegedly defamatory material. In addition, the
original speaker can be liable for a third party’s “republication” of a defamatory
statement that the speaker has authorized or which arises as the “natural and
probable consequence” of the original defamation. See, e.g., Weaver v. Beneficial
Fin. Co., 199 Va. 196, 199-200 (1957).
II.

ACTIONABLE STATEMENTS
To be actionable, the statement must be both false and defamatory.

Although often confused, there is a difference between the terms “false” and
“defamatory,” both of which must exist to have an actionable claim.
A.

False Statements of Fact
1.

Truth and Falsity

In order to satisfy the second element of a defamation claim, the allegedly
defamatory material must contain a false statement of fact. A true statement that
does not convey any false implications cannot support a claim for defamation, no
matter how harmful to the subject of the statement. Although truth was formerly
I-1441849.1
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considered to be an affirmative defense to be proven by the defendant, the law now
requires the plaintiff to prove falsity as an element of his or her case. Hepps v.
Phila. Newspapers, Inc., 475 U.S. 1134 (1986) and Gazette, Inc. v. Harris, 229 Va.
1, 15 (1985).
It is not necessary to prove the literal truth of every defamatory statement. A
libel defendant may defend on the ground that a statement is substantially true even
if it has literal mistakes. In determining whether defamatory statements are true or
false, “It is not necessary to prove the literal truth of the statements made. Slight
inaccuracies of expression are immaterial provided the defamatory charge is true in
substance, and it is sufficient to show that the imputation is ‘substantially’ true.”
Saleeby v. Free Press, Inc., 197 Va. 761, 763 (1956). “If the gist or ‘sting’ of a
statement is substantially true, ‘minor inaccuracies will not give rise to a
defamation claim.’” AIDS Counseling & Testing Ctrs. v. Group W Television,
Inc., 903 F.2d 1000, 1004 (4th Cir. 1990). “The falsity of a statement and the
defamatory ‘sting’ of the publication must coincide.” Chapin v. Knight-Ridder,
Inc., 993 F.2d 1087, 1092 (4th Cir. 1993). See Jordan v. Kollman, 269 Va. 569,
576 (2005) (“slight inaccuracies of expression are immaterial provided the
defamatory charge is true in substance, and it is sufficient to show that the
imputation is ‘substantially’ true”). On the other hand, in a case involving
defamation by implication, the literal truth of the statement is not dispositive if, in
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context, the statement conveys a defamatory meaning. Pendleton v. Newsome,
290 Va. 162 (2015).
2.

Opinion

Statements of opinion are not actionable, because opinions are not
objectively true or false. Thus, speech which does not contain a provably false
factual claim cannot form the basis of a defamation action. Statements that depend
on the speaker's viewpoint are usually classified as expressions of opinion,
although attempting to cloak a statement as an opinion (e.g., saying, “In my
opinion….”), will not necessarily protect the speaker.
In determining whether a statement is one of fact or opinion, a court cannot
isolate the statement, but rather must consider in the context of the entire
communication. See Hyland v. Raytheon Tech. Servs. Co., 277 Va. 40, 48 (2009).
Additionally, statements of fact that support a non-actionable opinion may
themselves be defamatory. See, e.g., Am. Commc’ns Network, Inc. v. Williams,
264 Va. 336, 341 (2002).
3.

Rhetorical Hyperbole

Statements which no reasonable person would think were true likewise will
not support a defamation claim. See, e.g., Yeagle v. Collegiate Times, 255 Va.
293 (1998) (holding that the caption “Director of Butt Licking” under a photograph
of a college administrator was nonactionable rhetorical hyperbole); Jenkins v.
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Snyder, No. 00CV2150, 2001 WL 755818, at *2, *5-6 (E.D. Va. Feb. 6, 2001)
(dismissing a claim against Redskins owner Dan Snyder for stating that the team’s
groundskeepers were “trying to kill someone with their crappy fields”).
In Old Dominion Branch No. 496, Nat’l Ass’n of Letter Carriers v. Austin,
418 U.S. 264, 268 (1974) the United States Supreme Court reversed a judgment in
favor of union members who were identified as scabs in a union newsletter. The
newsletter included Jack London’s essay on scabs which included the statement,
“[A] SCAB is a traitor to his God, his country, his family and his class.” The court
held that in the context of a labor dispute, these statements were rhetorical hyperbole
and could not be read literally to be the predicate for an award of damages.
B.

Defamation by Implication
1.

General Rule

While the law of defamation generally requires a false statement of fact,
courts universally have recognized some form of defamation by implication or
inference, where admittedly true facts nonetheless create a false implication or
inference. As the Supreme Court of Virginia has held, “a defamatory charge need
not be made in direct terms; rather it may be made ‘by inference, implication[,] or
insinuation.’… However, the meaning of the alleged defamatory charge ‘cannot,
by innuendo, be extended beyond its ordinary and common acceptation.’” Perk v.
Vector Res. Grp., Ltd., 253 Va. 310, 316 (1997) (internal citation omitted).
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Additionally, some courts require proof that the speaker knew or intended the
defamatory inference, if the underlying statements are true. See, e.g., Chapin v.
Knight-Ridder, Inc., 993 F.2d 1087, 1092-93 (4th Cir. 1993) (“The language must
not only be reasonably read to impart the false innuendo, but it must also
affirmatively suggest that the author intends or endorses the inference.”). But, the
Supreme Court of Virginia has expressly rejected this rule holding that “[s]uch a
holding would immunize one who intentionally defames another by a careful
choice of words to ensure that they state no falsehoods if read out of context but
convey a defamatory innuendo in the circumstances in which they were uttered.”
Pendleton v. Newsome, 290 Va. 162, 174 (2015). It is difficult, however, to justify
a finding that a publisher possessed actual malice without proof that the false
defamatory meaning was intended.
2.

Role of the Court

The trial court has the responsibility to determine in the first instance
whether the statements about which a plaintiff complains are capable of conveying
the defamatory meaning alleged by the plaintiff. See Webb v. Virginian-Pilot
Media Cos., 287 Va. 84, 90 (2014) (“Ensuring that defamation suits proceed only
upon statements which actually may defame a plaintiff, rather than those which
merely may inflame a jury to an award of damages, is an essential gatekeeping
function of the court.”). In Webb, the Court did not change the standard for
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establishing such implications. How broadly the lower courts will interpret this
opinion remains to be seen.
C.

Defamatory Meaning
1.

Definition of Defamatory Meaning

In order to be actionable, a statement must be both false and defamatory, i.e.,
it must have the requisite “sting” to support the claim. A number of formulations
attempting to define the meaning of “defamatory” have been articulated. The
Restatement (Second) of Torts states that, “[a] communication is defamatory if it
tends so to harm the reputation of another as to lower him in the estimation of the
community or to deter third parties from associating or dealing with him.” Id. at
Section 559 (1977). Two early Virginia Supreme Court decisions addressed the
issue with different standards. In Moseley v. Moss, 47 Va. (6 Gratt.) 534 (1850),
the court stated:
Words spoken that are merely vituperative, or insulting, or imputing
only disorderly or immoral conduct, or ignoble habits, propensities or
inclinations, or the want of delicacy, refinement or good breeding, are
not regarded by the common law as sufficiently substantial to be
treated as injuries calling for redress in damages.
Id. at 538. In Moss v. Harwood, 102 Va. 386 (1904), the Court held that, “[i]f the
words employed in a libel tend to injure the defendant in his good name, fame, and
credit, and to bring him into public scandal, infamy, and disgrace, they are
actionable, although not imputing an indictable offense.” Id. at 391. The Supreme
Court of Virginia recently confirmed these standards in Schaecher v. Bouffault,
I-1441849.1
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290 Va. 83, 92 (2015) (“[D]efamatory language, “tends to injure one's reputation in
the common estimation of mankind, to throw contumely, shame, or disgrace upon
him, or which tends to hold him up to scorn, ridicule, or contempt, or which is
calculated to render him infamous, odious, or ridiculous.”).
In order to recover, falsity and defamatory meaning must overlap. In other
words, a plaintiff can recover only if the false statement about which he complains
is also defamatory.
2.

Defamation Per Se

The common law of slander held that certain false statements were
considered to be defamatory per se, and these have been carried over into the law
of defamation. These statements fall into one of four categories: (1) statements
imputing the commission of a crime involving moral turpitude; (2) statements
imputing infection with a contagious disease; (3) statements imputing unfitness to
perform, or lack of integrity in the performance of, the duties of a job or office;
and (4) statements necessarily prejudicing a person in his or her profession or
trade. Tronfeld v. Nationwide Mut. Ins. Co., 272 Va. 709, 714 (2006). A
defamation per se plaintiff is entitled to recover presumed damages even without
proof of any actual damage. However, because of the significant public policy
issues and constitutional concerns associated with presumed damages, even a
private plaintiff must prove actual malice to recover presumed damages arising
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from a statement involving a matter of public concern. See WJLA-TV v. Levin,
264 Va. 140, 155 (2002).
D.

Role of the Court and Jury

Before a claim for defamation is submitted to a jury, the court must
determine whether the allegedly defamatory statement is capable of a defamatory
meaning. See Perk v. Vector Res. Grp., Ltd., 253 Va. 310, 316-17 (1997). If a
court determines that a statement is capable of a defamatory meaning, the jury
must decide whether readers or listeners would reasonably have interpreted the
communication as having the defamatory meaning alleged.
E.

A Statement Must be “Of and Concerning” the Plaintiff

In order to recover for defamation, the plaintiff must prove that the allegedly
defamatory statement was “of and concerning” him or her. See New York Times
Co. v. Sullivan, 376 U.S. 254, 288 (1964). In order to show that a statement is “of
and concerning” a plaintiff, it is not required that the plaintiff be referred to by
name. It is sufficient if the plaintiff may be identified as the subject of the
communication from the context of the statement. Gazette, Inc. v. Harris, 229
Va. 1, 37-38 (1985).
Special rules apply with respect to communications about groups. As a
general rule, members of a defamed group can pursue a defamation action only if
the group has so few members that the defamation necessarily applies to each
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member. The Supreme Court of Virginia, however, has held that the law does not
permit a government employee to rely on the “small group theory” to satisfy the of
and concerning test, because it would amount to an impermissible “libel of
government” claim. See Dean v. Dearing, 263 Va. 485, 489 (2002) (holding that a
police officer could not rely on the small group theory in an action against the
mayor, who had accused the town’s police force of “corruption, dishonesty, and
felonious conduct”).
III.

REQUIRED INTENT
A.

Public Officials
1.

The Actual Malice Standard

The intent a plaintiff must prove in a defamation action depends on whether
the plaintiff is a public or private figure. In New York Times Co. v. Sullivan, 376
U.S. 254 (1964), the United States Supreme Court held that public officials must
prove that the defendant acted with “actual malice” in order to recover in a
defamation case. In order to establish that a defamatory statement was made with
actual malice, a plaintiff must show that the statement was made “with knowledge
that it was false or with reckless disregard of whether it was false or not.” Id. at
279-80.
Reckless disregard of whether a statement was false is different from the
ordinary tort measure of recklessness. In the context of defamation, reckless
disregard means, “[t]here must be sufficient evidence to permit the conclusion that
I-1441849.1
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the defendant in fact entertained serious doubts as to the truth of his publication
[and] that the defendant actually had a high degree of awareness of probable
falsity.” Jordan v. Kollman, 269 Va. 569, 580 (2005) (internal citation omitted).
Although sometimes mistakenly confused with common law malice, proof of ill
will or spite, by itself, will not establish actual malice. See Harte-Hanks
Commc’ns, Inc. v. Connaughton, 491 U.S. 657, 666 n.7 (1989) (noting that actual
malice “has nothing to do with bad motive or ill will”). Under the law of Virginia,
actual malice must be proven by clear and convincing evidence. Jordan, 269 Va. at
576.
Commonplace inaccuracies likewise will not establish actual malice. See
Shenandoah Publ’g House v. Gunter, 245 Va. 320 (1993). Similarly, unless a
speaker is aware of facts or circumstances that cast doubt on the truth of what is
about to be published, the failure to investigate further will not establish actual
malice. See St. Amant v. Thompson, 390 U.S. 727, 731 (1968) (“[R]eckless
conduct is not measured by whether a reasonably prudent man would have
published, or would have investigated before publishing. There must be sufficient
evidence to permit the conclusion that the defendant in fact entertained serious
doubts as to the truth of his publication. Publishing with such doubts shows
reckless disregard for truth or falsity and demonstrates actual malice.”) (emphasis
added); Gertz v. Robert Welch, Inc., 418 U.S. 323, 332 (1974) (“[M]ere proof of a
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failure to investigate, without more, cannot establish reckless disregard for the
truth.”); Jackson v. Hartig, 274 Va. 219, 229-30 (2007) (“[A] media defendant in a
defamation claim subject to the New York Times standard cannot be said to have
acted with actual malice on account of its failure to investigate the accuracy of an
allegedly defamatory statement before publishing it unless the defendant first ‘had
a high degree of awareness of [its] probable falsity.’”); Gunter, 245 Va. at 324-35
(“[T]he evidence must establish that the defendant had a high degree of awareness
of probable falsity. Unless the defendant had such an awareness, its failure to
investigate before publishing is not sufficient to establish a reckless disregard for
the truth.”).
While many factors that would support a finding of negligence will not, by
themselves, establish actual malice, those factors often may be considered as part
of the evidence tending to show that the publisher acted with actual malice. In
other words, while actual malice is ultimately a subjective standard, evidence of
objective unreasonableness, bias, ill will or other factors may be probative. See
generally Rodney A. Smolla, The Law of Defamation § 3:43 (2d ed. 1999 &
Supp. 2016). Additionally, proof that a publisher deliberately ignored known
sources of information that cast doubt on the veracity of a statement or relied on
biased and untrustworthy sources may be introduced to establish actual malice.
See id. §§ 3:51, 3:59.
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2.

Public Official Status

The determination of a plaintiff's status as a public official or public figure is
an issue of law for resolution by the court. Fleming v. Moore, 221 Va. 884 (1981),
later appeal sub nom. Gazette, Inc. v. Harris, 229 Va. 1 (1985); Rosenblatt v. Baer,
383 U.S. 75, 88 (1966).
Neither the Supreme Court of the United States nor the Supreme Court of
Virginia has established a bright line rule for determining whether a plaintiff is a
public official for purposes of defamation law. See, e.g., New York Times Co. v.
Sullivan, 376 U.S. 254, 283, n.23 (1964) (declining to say “how far down into the
lower ranks of government employees the ‘public official’ designation would
extend for purposes of this rule, or otherwise to specify categories of persons who
would or would not be included”). In Rosenblatt v. Baer, 383 U.S. 75 (1966), the
Court again declined to provide “precise lines” for public official status but held
“that the ‘public official’ designation applies at the very least to those among the
hierarchy of government employees who have, or appear to the public to have,
substantial responsibility for or control over the conduct of governmental affairs.”
Id. at 85. The Court further stated that, “a position in government [that] has such
apparent1 importance that the public has an independent interest in the
As this language indicates, it is sufficient that the position in question have either the actual or
apparent responsibility for governmental affairs. See also Baumback v. Am. Broad. Cos., No.
97-2316, 1998 WL 536358, at *3 (4th Cir. Aug. 13, 1998) (“[W]e begin with the general rule
that ‘the “public official” designation applies at the very least to those among the hierarchy of
1
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qualifications and performance of the person who holds it, beyond the general
public interest in the qualifications and performance of all government
employees….” Id. at 86.
There is little question that elected officials, agency heads, judges, and other
top officials are considered public officials, and most courts and commentators
agree that the term is broad and expansive. See, e.g., Robert D. Sack, Sack on
Defamation § 5.2.1 at 5-6 (4th ed. 2010 & Supp. 2016) (“This much is clear:
Although not every public employee is a public official, the term is broad.”); id. at
5-7 (“The public official category is by no means limited to upper echelons of
government. All important government employees are subject to discussion by the
people who employ them and by others who would comment on their behavior.”).2

government employees who have, or appear to the public to have, substantial responsibility for
or control over the conduct of governmental affairs.’ … Thus our application of the ‘public
official’ designation turns on whether Baumback had substantial responsibility – actual or
apparent – for the administration of governmental matters.”) (internal citation omitted).
See, e.g., Peterson v. County of Dakota, Minn., 479 F.3d 555 (8th Cir. 2007) (social worker);
Smith v. Danielczyk, 928 A.2d 795 (Md. 2007) (police officer); Beeton v. District of Columbia,
779 A.2d 918 (D.C. 2001) (correctional officer); Davis v. Borskey, 660 So. 2d 17 (La. 1995)
(university purchasing agent); Ferguson v. Union City Daily Messenger, Inc., 845 S.W.2d 162
(Tenn. 1992) (county purchasing agent); Kahn v. Bower, 284 Cal. Rptr. 244 (Ct. App. 1991)
(social worker); Villarreal v. Harte-Hanks Commc’ns, Inc., 787 S.W.2d 131 (Tex. App. 1990)
(welfare agent); Guzzardo v. Adams, 411 So. 2d 1148 (La. Ct. App. 1982) (personnel
coordinator); Gray v. Udevitz, 656 F.2d 588 (10th Cir. 1981) (policeman); Hodges v. Okla.
Journal Publ’g Co., 617 P.2d 191 (Okla. 1980) (license tag agent); Fadell v. Minneapolis Star &
Tribune Co., 557 F.2d 107 (7th Cir. 1977) (tax assessor); Grzelak v. Calumet Publ’g Co., 543
F.2d 579 (7th Cir. 1975) (secretary to city public works director); Fopay v. Noveroske, 334 N.E.
2d 79 (Ill. App. Ct. 1975) (x-ray technician); Coursey v. Greater Niles Twp. Publ’g Corp., 239
N.E.2d 837 (Ill. 1968) (patrolman); Kruteck v. Schimmel, 278 N.Y.S.2d 25 (App. Div. 1967)
(public utility auditor); Press, Inc. v. Verran, 569 S.W.2d 435 (Tenn. 1978) (junior social
2
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Nevertheless, courts often reach differing conclusions about the public official
status of lower ranking positions such as teachers, mid-level managers, police
officers, etc. See generally Danny R. Veilleux, Who is a “Public Official” for
Purposes of Defamation Law, 44 A.L.R. 5th 193 (1996).
The Supreme Court of Virginia has analyzed this issue infrequently. In
Richmond Newspapers Inc. v. Lipscomb, 234 Va. 277 (1987), the court held that a
teacher who had a limited role as an acting department head was not a public
official where the defamatory statements related solely to her work as a teacher. In
other cases, the court has applied the actual malice standard to a variety of public
officials, without directly addressing the issue. See, e.g., Jordan v. Kollman, 269
Va. 569 (2005) (mayor); Dean v. Dearing, 263 Va. 485 (2002) (police officer).
Lower court decisions have resolved the issue based on the nature of the position at
issue and the public’s interest in the performance of the person’s job. See, e.g.,
Sharpe v. Landmark Commc’ns, Inc., At Law No.: CL08-1664, 4 Cir. CL081664
(Va. Cir. Ct. Apr. 6, 2009) (CaseFinder) (holding that a public information officer
on a Navy ship was a public official); Carroll v. Jones, 74 Va. Cir. 466
(Portsmouth 2008) (holding that a civilian “Director of Contracting” in charge of
awarding government contracts was a public official).

worker); Clawson v. Longview Publ’g Co., 589 P.2d 1223 (Wash. 1979) (administrator of
county motor pool).
I-1441849.1
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B.

Public Figures

In order to ensure that free speech is not chilled, the United States Supreme
Court has also extended the actual malice standard to public figures. Certain
individuals who have gained substantial notoriety or fame are deemed to be “all
purpose” public figures and are subject to the actual malice standard in any
defamation case. In certain situations, a private figure may be deemed a “limited
purpose” public figure if he has inserted himself into a public controversy. In
order to determine whether a plaintiff is a limited purpose public figure, courts
consider several factors including (1) the plaintiff’s access to the media; (2) the
extent to which the plaintiff voluntarily entered a public controversy; (3) whether
the plaintiff attempted to influence the controversy’s outcome; (4) whether the
controversy predated the defamatory communication; and (5) whether the plaintiff
was still a public figure at the time of the communication. See Hatfill v. New York
Times Co., 532 F.3d 312, 319 (4th Cir. 2008). It is possible to be an involuntary
limited purpose public figure if a person is so inextricably connected to the
controversy that he or she must be a part of the discussion. The circumstances
under which a court will find a plaintiff to be an involuntary limited purpose public
figure are rare.
One court has observed that “[d]efining public figures is much like trying to
nail a jelly fish to the wall.” Rosanova v. Playboy Enters., Inc., 411 F. Supp. 440,
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443 (S.D. Ga. 1976). The analysis is even more difficult in dealing with business
entities than with individuals in light of the fact that the vast majority of business
entities engage in extensive advertising. Courts have reacted in different ways to
the prominence of a business in assessing whether it is a public figure. In Martin
Marietta Corp. v. Evening Star Newspaper Co., 417 F. Supp. 947 (D.D.C. 1976),
the court found that the media should be provided greater protection from
corporate plaintiffs than from individuals in an article involving the entertainment
of public officials for the purpose of influencing the expenditure of public funds.
In that context, the court held that, because this was a legitimate public
controversy, the corporation was a public figure for the purposes of the issues
discussed. In Steaks Unlimited Inc. v. Deaner, 623 F.2d 264 (3d Cir. 1980), the
court held that the corporate plaintiff was a public figure for the purposes of
discussion of an alleged “controversy” resulting from its large-scale advertising
campaign where a local television station had charged that the advertising
contained misrepresentations.
It seems clear, however, that advertising itself does not automatically make a
corporation a public figure. In Blue Ridge Bank v. Veribanc, Inc., 866 F.2d 681
(4th Cir. 1989), the court held that a bank was not a public figure because its
promotional activities were not linked to the specific subject of the defamation.
However, in Sunshine Sportswear & Electronics, Inc. v. WSOC Television, Inc.,
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738 F. Supp. 1499 (D.S.C. 1989), the court held an electronic store to be a public
figure because of its extensive advertising. In National Life Insurance Co. v.
Phillips Publishing, Inc., 793 F. Supp. 627 (D. Md. 1992), the court held that a
corporation was a public figure because the subject of its advertising was the same
as the subject of its defamation suit.
Some courts have refused to apply the public figure status to defamation
involving purely commercial speech. For example, in U.S. Healthcare, Inc. v. Blue
Cross of Greater Philadelphia, 898 F.2d 914 (3d Cir. 1990), the court held that a
health insurance company was not a public figure in a lawsuit alleging defamation
by a competitor’s advertisement. The court’s rationale was that the plaintiff’s
prominence did not authorize a competitor’s falsehoods in advertisements.
Many courts refuse to make any distinction between natural persons and
business entities. In Trans World Accounts Inc. v. Associated Press, 425 F. Supp.
814 (N.D. Cal. 1977), the court held that there was no distinction between natural
persons and business entities. The court in that case concluded that the plaintiff
was a public figure in regard to a defamation claim related to a published series of
Federal Trade Commission reports alleging wrongful debt collection practices.
The court specifically noted, “the distinction between corporations and individuals
is one without a difference.” Id. at 819.
Bruno & Stillman Inc. v. Globe Newspaper Co., 633 F.2d 583 (1st Cir.
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1980) applied a particularized analysis to the individual plaintiff. That case
involved newspaper articles alleging that a manufacturer sold defective boats. The
court reasoned that while commercial conduct could give rise to public figure
status, the plaintiff in that case was only a “successful manufacturer-merchant.”
On the other hand, in Bose Corp. v. Consumers Union of US, Inc., 508 F. Supp.
1249 (D. Mass. 1981), rev’d, 692 F.2d 189 (1st Cir. 1982) and aff’d, 466 U.S. 485
(1984), the court reasoned that a consumer’s interest in getting correct product
information outweighed the manufacturer’s interest in its commercial reputation.
The court noted and held that the corporation was a limited purpose public figure.
C.

Private Plaintiffs

In most cases, a private plaintiff who is neither a public official nor a public
figure must show only negligence to recover in defamation. However, a private
plaintiff seeking presumed damages must prove actual malice if the allegedly
defamatory statement involves a matter of public concern. See WJLA-TV v.
Levin, 264 Va. 140, 155 (2002). When the falsehood does not involve a matter of
public concern, presumed damages may be recoverable without a showing of
actual malice.
IV.

PRIVILEGES AND IMMUNITY
By statute and under the common law, defendants who would otherwise be

liable for defamatory statements may be able to claim either an absolute or
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qualified privilege to avoid liability.
A.

Absolute Privilege

The common law recognizes three general categories of communications
which are absolutely privileged: judicial proceedings, proceedings of legislative
bodies, and communications by military and naval officers. Story v. NorfolkPortsmouth Newspapers, Inc., 202 Va. 588, 590 (1961). “[T]he maker of an
absolutely privileged communication is accorded complete immunity from liability
even though the communication is made maliciously and with knowledge that it is
false.” Lindeman v. Lesnick, 268 Va. 532, 537 (2004).
The most frequently litigated absolute privilege concerns statements made in
connection with judicial proceedings. It is clear that litigants and witnesses can
provide information and testify without the fear of being sued. The power to
prosecute a witness for perjury is generally regarded as a sufficient deterrent to
justify the privilege. Thus, as long as a pleading or statement made during a
judicial proceeding is relevant to that proceeding, it is absolutely privileged. See
Penick v. Ratcliffe, 149 Va. 618 (1927). This protection has been extended to
statements made in affidavits, depositions, and even pre-litigation communications
where litigation is likely to ensue. See Darnell v. Davis, 190 Va. 701, 707 (1950);
Mansfield v. Bernabei, 284 Va. 116 (2012) (draft complaint circulated prior to
litigation); Donohoe Constr. Co. v. Mt. Vernon Assocs., 235 Va. 531 (1988)
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(affidavit to support a mechanic’s lien); Watt v. McKelvie, 219 Va. 645, 651
(1978) (protecting third party statements republished by another during a
deposition).
Courts have extended the privilege to a variety of “quasi-judicial”
proceedings. In order to qualify as a quasi-judicial proceeding, courts generally
require that the proceeding be governed by rules of evidence, be supervised by a
judge or magistrate, or have other characteristics similar to a judicial proceeding
(e.g., the power to issue subpoenas or punish a litigant for perjury). See, e.g. Elder
v. Holland, 208 Va. 15, 22 (1967) (holding that a communication made by a
witness at a hearing before the Superintendent of the State Police was not entitled
to an absolute privilege because the safeguards that surround a judicial proceeding
were not present).
Very few cases in Virginia have dealt with the absolute privilege for
legislative proceedings and statements made by military officers. As with the
absolute privilege for judicial proceedings, the privileges for legislative
proceedings and for military officers are situational, and would not apply outside
of the narrow context in which they arise. See, e.g., Isle of Wight Cty. v. Nogiec,
281 Va. 140 (2011) (holding that the absolute privilege for legislative proceedings
only applies when the legislative body is acting in its legislative capacity, not in its
supervisory or administrative capacity).
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B.

Qualified Privilege

The law recognizes certain qualified privileges by statute and under the
common law.
1.

Statutory Qualified Privileges

Examples of qualified privileges established by statute include the
following:
x School personnel’s reports of student alcohol or drug abuse as long
as they act “in good faith with reasonable cause and without malice.”
Va. Code § 8.01-47.
x Immunity for civil claims of business conspiracy and tortious
interference based solely on statements made at public hearings of
local governing bodies unless made with actual malice. Va. Code
§ 8.01-223.2.
x Information given to the Judicial Inquiry Review Commission,
unless motivated by “actual malice.” Va. Code § 17.1-914.
x Repetition by a radio or television station of a third party’s
statements, unless the station “failed to exercise due care.”
Va. Code § 8.01-49.
x Disclosure of information to an insurance institution, unless the
information is false and given with “malice or willful intent to
injure any person.” Va. Code § 38.2-618.
x Statements made in Virginia State Bar disciplinary investigations of
lawyers unless “it is shown that such statements were false and
were made willfully and maliciously.” Va. Code § 54.1-3908.
x Statements made by retail merchants relating to alleged shoplifting,
as long as the merchant has “probable cause.” Va. Code § 8.01226.9.
One of the most important statutory qualified privileges relates to the
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statements made by a former employer about a former employee’s professional
conduct and the reasons for separation or job performance. Va. Code § 8.01-46.1.
This statutory protection arose because employees would often call or have a
representative call a former employer to find out what the employer was saying
about the employee and then file a defamation action based on the reported
information. This statute protects the former employer unless the employer was
acting in bad faith. Id.
2.

Qualified Privileges at Common Law

Under the common law, communications, made in good faith, on a subject
matter in which the person communicating has an interest, or owes a duty, legal,
moral, or social, is qualifiedly privileged if made to a person having a
corresponding interest or duty. Great Coastal Express, Inc. v. Ellington, 230 Va.
142, 153 (1985). This standard is intentionally broad and covers a wide variety of
defamatory statements.
If the qualified privilege applies, and has not been abused, a defendant will
not be subject to liability. The list of factors that can amount to abuse, however, is
extensive and largely undermines the efficacy of the privilege. The Supreme Court
of Virginia has identified any number of acts that would amount to abuse of the
privilege including the following: (1) unnecessarily wide publicity; (2) use of
intemperate or disproportionate language; (3) common law malice (i.e., spite or ill
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will); and (4) constitutional actual malice. See Cashion v. Smith, 286 Va. 327,
338-39 (2013).
As a general rule, the trial court decides as a matter of law whether the
circumstances give rise to a qualified privilege, while the jury determines whether
the privilege has been abused. See Fuste v. Riverside Health Care Ass’n, 265 Va.
127 (2003).
C.

The Communications Decency Act

The Communications Decency Act of 1996 prevents plaintiffs from holding
interactive websites liable for the third-party comments people post on them. So if
a company or an individual wants to sue for online libel, it has to find the
individual responsible for the original content. See, e.g., Nemet Chevrolet, Ltd. v.
Consumeraffairs.com, Inc., 591 F.3d 250 (4th Cir. 2009) (holding that the act
immunized a consumer review website from a defamation claim filed by a car
dealership based on negative comments posted on the site by third parties). The
CDA immunity rule is intended to foster robust debate online, but it has the
practical effect of making it very difficult to sue for online libel. Finding the
individual who posted a negative consumer review (as in the case above), or
repeated a scandalous rumor, is much harder than finding the website’s operator.
This is why the General Assembly amended the statute of limitations for
defamation actions to provide time to locate the actual publisher of the statement.
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V.

STATUTE OF LIMITATIONS
A.

Limitations Period and Accrual

The statute of limitations for all defamation actions, regardless of label, is
one year. Va. Code § 8.01-247.1; Jordan v. Shands, 255 Va. 492, 497-98 (1998);
Bowers v. City of Richmond, 79 Va. Cir. 168, 170 (Richmond 2009); Cominelli v.
Rector & Visitors of Univ. of Va., 589 F. Supp. 2d. 706, 718 (W.D. Va. 2008),
aff’d, 362 F. App’x 359 (4th Cir. 2010).
The General Assembly amended Section 8.01-247.1 effective July 1, 2015
to toll the running of the statute for statements “published anonymously or under a
false identity on the Internet until the identity of the publisher is discovered or, by
the exercise of due diligence, reasonably should have been discovered.” In these
cases, the publisher and the internet service provider are often the only people
who know the name of the publisher or have the ability to determine that name.
In Yelp, Inc. v. Hadeed Carpet Cleaning, Inc., 289 Va. 426 (2015), the Supreme
Court of Virginia held that a defamed party in Virginia does not have the right to
issue a subpoena in the Commonwealth to a non-resident internet service provider
to obtain the name of the publisher. Internet service providers such as Yelp
vigorously resist providing the names of those who contribute to their sites and
some states protect the identity of anonymous sources. An argument can be made
that no amount of due diligence would allow the defamed party to learn the
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source’s name, and it is theoretically possible that if the publisher’s name were
discovered years after the publication, a defamation cause of action could be
brought.
A cause of action for libel and slander accrues at the time of publication.
See Jordan, 255 Va. at 498 (“Any cause of action that the plaintiff may have had
for defamation against any of the defendants accrued on June 21, 1995, which is
the date she alleges in her motion for judgment that the defamatory acts
occurred”); Bass v. E.I. Dupont De Nemours & Co., 28 F. App’x 201, 206-07 (4th
Cir. 2002) (“The limitations period for defamation in Virginia is one year. Va.
Code § 8.01-247.1. The defamatory letter was published on August 10, 1998; this
lawsuit was filed on August 7, 2000, almost a full year after the limitations period
had run. Bass seeks to avoid the consequences of the statutory limitations period
by arguing that we should apply a discovery rule. The Virginia General Assembly
has declined to adopt a discovery rule in defamation actions”); Cominelli, 589 F.
Supp. 2d at 718 (“Because the allegedly defamatory email was sent on June 11,
2007, Plaintiff’s defamation claim was barred under the statute of limitations as of
June 11, 2008”).
B.

Single Publication Rule

In order to address a publication in a mass media form (e.g., a book, a
magazine, a newspaper, etc.), where a defamatory statement may be read on the
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date of publication or years later by a different third party seeing it for the first
time, the law developed the single publication rule, which treats the publication as
a single occurrence on the date of the first publication for purposes of determining
the statute of limitations. See Morrissey v. William Morrow & Co., 739 F.2d 962
(4th Cir. 1984). Although not universally adopted, almost every court to address
the issue has applied the single publication rule to statements made over the
internet as well. See, e.g., Roberts v. McAfee, Inc., 660 F.3d 1156, 1167 (9th Cir.
2011); Nationwide Bi-Weekly Admin., Inc. v. Belo Corp., 512 F.3d 137, 143 (5th
Cir. 2007); Van Buskirk v. New York Times Co., 325 F.3d 87, 89 (2d Cir. 2003);
Lane v. Strang Commc’ns Co., 297 F. Supp. 2d 897, 899 (N.D. Miss. 2003); Mitan
v. Davis, 243 F. Supp. 2d 719, 724 (W.D. Ky. 2003);; Firth v. State, 775 N.E.2d
463 (N.Y. 2002); but see Swafford v. Memphis Individual Practice Ass’n, No.
02A01-9612-CV-00311, 1998 WL 281935 (Tenn. Ct. App. June 2, 1998) (holding
that each publication from a web-based data bank of information gave rise to a
separate cause of action for defamation). The application of the rule is critical for
publishers of mass media who otherwise would be subject to defamation claims far
beyond the expiration of the original statute of limitations.
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