






































































































































































































































































































































































































































































































































































































1	
	

LEGAL ETHICS 

Materials Prepared and Presented by: Bretta Z. Lewis, Esq. 

 
I. RULE 1.1 Competence 

 
Lawyers are aware of this rule, but what does it really mean? As a Court Appointed lawyer or 
GAL, if you are certified and have taken the classes and done the necessary training under a 
mentor, does being certified and on the CAC/GAL list make an attorney competent de facto? 
What if you think you understand and know the law in an area of the law, but you have never 
had an actual case dealing with a certain statute? Does that necessarily mean you are not 
competent in this area?  
 
These are questions we all have to ask ourselves when faced with a case that presents questions 
that we have not seen before. In the end, for each lawyer’s personal ethical barometer, 
competence not only has to be felt in your gut but also shown in your performance. We all know 
lawyers who think they are experts, but misunderstand and misinterpret the law and, as a result, 
the client suffers. If, at some point during the representation, a question of law or an 
interpretation of fact presents itself, each attorney has an obligation under this rule to realize that 
they need assistance and to get it. 
 
HYPOTHETICAL – 
 
Andrew Applebee is a new lawyer on the GAL/CAC list. He has trained under a mentor, he has 
watched several cases, taken the requisite CLE and has served as co-counsel on several criminal 
and civil cases in JDRC. On Andrew’s first duty day, he gets a case where he represents a father 
in a DHS case and the City is moving for Emergency Removal due to abuse and neglect of three 
children. The Affidavit states that the mother and father both claim to be 50% Cherokee Indian. 
The allegations are many and varied and include substance abuse issues, physical violence 
issues, domestic abuse between the parents that has, at times, occurred in front of the children, 
and DHS alleges that the children live in a dangerously dirty dirty house.  
 
Andrew is overwhelmed because these charges also might trigger criminal issues if they are 
proven, he doesn’t know how to prepare his client, and while he knows that the Native American 
issue means something, he isn’t sure what to do about it or how it impacts his client’s case or 
parenting rights. He doesn’t want to embarrass himself his first day, and he also doesn’t want the 
Court to kick him off of the list or lose faith in him. 
 
Questions: 
 

1. Can Andrew assume that he is competent to represent the father by virtue of his 
certification and move forward, knowing that it is only the first of many hearings, and 
figure he will figure it as he goes along? 

 
2. The mother also has counsel, who is more experienced than Andrew. The parents appear 

to be together, and appear to have their interests aligned. Can Andrew ethically and 
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openly discuss what his client has told him so that he and the mother’s attorney can 
collaborate about a possible joint defense? How might this strategy impact whether he 
has met the burden of competence? Are there any other rules he has to consider when he 
speaks to the mother’s attorney? 
 

3. With respect to the Native American issues, what should Andrew do since he suspects 
these are important facts? Since he doesn’t exactly know what the implications are, can 
he simply ask the City Attorney representing DHS or does his duty of competence 
prevent this as a way for him to get up to speed? 
 

GAL QUESTION 
 
1. How does the analysis of competence change if the attorney in question is the 
GAL? Who would be the victim if the GAL is not familiar with the law, but knows that 
the CAC for each parent will be making an argument to explain it and decides to make a 
recommendation after hearing those arguments? 
 
2. Does the GAL have an independent obligation to research the statutes and issues 
and to make an argument to the Court? What if the GAL understands the issues but 
decides that it is not in the child’s best interests to make the recommendation that is most 
in keeping with the law? 

 
II. RULE 1.2 Scope of Representation 

 
In private practice, attorneys are well aware that Representation Agreements are crucial in 
defining the scope of representation and ensuring that there are no areas of confusion in 
terms of what the lawyer does and does not have an obligation to undertake on behalf of a 
client. Attorneys have a lot of leeway in terms of limiting the role he or she will play in the 
client’s case.  
 
The world of CAC and GAL are not as clear in that the Court is selecting the attorney and 
the lawyer has less of a chance to decline the representation after consultation. Likewise, the 
client has not chosen and vetted the lawyer.  In addition, the hectic nature of practice in this 
area, and the financial constraints under which CAC and GALs have to work make it 
impractical to treat each case as if it were the only case he or she is handling. 
 
Because the community served by the appointment of attorneys is, by definition, low 
income, and because these matters are some of the most serious a person can face, attorneys 
have to be sure that the behavior they exhibit is ethical and that the client is not punished 
because he or she is poor or undereducated. Each lawyer has to balance the time, financial 
constraints, and the sometimes difficult task of communicating with clients who may not 
grasp the concept as readily of a private client. 
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HYPOTHETICAL - 
 

Using the fact pattern above regarding the DHS case and Andrew Appelbee, it is clear that 
while the Court has appointed the attorney to represent the dad, the Court has not 
specifically defined the Scope of the attorney’s representation, and he is not sure what the 
outcome will be, so he is not sure whether his representation will be limited to the DHS 
case for removal, or whether there will be a series of hearings such the 5 day, adjudicatory, 
dispositional and other hearings, because the need for each hearing will depend on the 
outcome of the prior hearing. 
 
Additionally, the Commonwealth has now filed criminal charges for child endangerment 
and cross warrants against the parents for assault and battery. There is also some 
suggestion that the mother’s case would be better if she filed for divorce and vice versa.  
 
Once the case gets into the later stages, the father calls Andrew every day and asks him 
questions about what he should do with respect to the criminal charges, the divorce, and 
with respect to his defense of his parental rights. 
 
Eventually, the City offers voluntary termination, or an entrustment, but Andrew says his 
client will never agree to that, but he does not consult the father because the father has told 
him no fewer than 50 times that he will never agree to give up his kids. The father’s rights 
are ultimately terminated. The father wants to file an immediate appeal and demands that 
Andrew do so and “fight this to the Supreme Court if we have to!” 

  
Questions Related to Rule 1.2: 
 

1. What is the best practice with respect to how the attorney can define the scope of 
representation with the client? Since the Court has issued an order stating that the 
attorney is appointed with a specific case number at the top, does the lawyer still need an 
engagement letter? 
 

2. Does Andrew have an ethical obligation to advise this client about his criminal cases and 
his divorce? What if he believes that his acquittal or conviction will materially impact the 
DHS case? What if he believes that the divorce will materially impact his ability to have 
his children returned? How does Andrew define the scope of representation and how 
should he make sure his client does not have unreasonable expectations about how much 
work he is obligated to do for him with these overlapping matters? 
 

3. Has Andrew violated any rules by not discussing the entrustment or voluntary 
termination with his client even though the client has told him so many times that he 
would never agree to give up his kids? 
 

4. Does Andrew have an obligation to file the appeal upon the client’s directive even if he 
believes with every fiber of his being that it is a total loser of a case? If Andrew loses in 
Circuit Court, does he have an obligation to file a subsequent appeal even though he 



4	
	

strongly believes that any argument he will make that the Court erred would be frivolous? 
Are there any other Rules involved with this decision? 
 

GAL QUESTIONS  
 
1. Assuming there is a GAL appointed to represent the children in this case, how can 
the GAL satisfy the duty to consult with the client and allow the client to make decisions 
if the client is a child? Does a GAL appointment carry different obligations? 
 
2. When a child expresses a preference that is not or does not appear reasonable, 
does a GAL have an obligation to explain anything else to the child once he or she 
decides to recommend against the preference? Does the age of the child impact the 
answer here?  

 
III. RULE 1.3 Diligence 

Under the same analysis as above, attorneys who serve as CACs and GALs have to balance the 
duty to be diligent with the sometimes difficult facts and personalities the cases present. 
Additionally, with the sometimes overlapping and complex issues that arise in domestic and 
DHS cases, it can be hard to draw the same kinds of boundaries with clients that would be easier 
to draw if the relationship were not ordained by the Court. 

When considering the application of this rule in this very specific context, it is critical to 
understand the facts, the law, and the potential outcomes and consequences to the client and 
make sure the client understands to the best of his or her ability. 

To complicate matters, clients in this context may be mentally ill, may not agree that they need 
treatment or assistance, may not speak English, may have substance abuse issues, and may be 
terrible at letting the attorney know where they live and how to contact them. The client simply 
may not trust authority or may have unreasonably negative feelings about lawyers. The ethical 
obligation to remain diligent in the face of clients with difficult personalities or more serious 
problems becomes complex and is worth exploring and considering and developing a best 
practice strategy.  

 
Hypothetical –  
 

Using the fact pattern above, assume that Andrew was also appointed in the criminal assault 
charge against his client where the mother is the alleged victim, as well as the assault and 
criminal charges related to his alleged abuse of his children. The matters are all in the same 
VBJDRC courtroom and are set for the same date as the DHS matters. 
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QUESTIONS: 
 

1. At what point may Andrew ethically move to withdraw even though the client does not 
want him to withdraw and even thought the Court expects him to continue the 
representation until the conclusion of the case? 
 

2. Does your answer to #1 change if Andrew, despite the Order of Appointment, went ahead 
and completed a standard Engagement Agreement with the client stating that the 
relationship is subject to the typical rules and that the attorney reserves the right to 
withdraw if the client is dishonest with the attorney or if the client’s objectives appear 
repugnant to the attorney? 
 

3. The father in this case calls Andrew every day to ask him whether he thinks is going to 
go to jail and lose his kids. Andrew advised his client in court that he did not believe he 
would be going to jail but he did believe getting the children back was going to be a long 
process. Andrew has advised his client to take a deferred finding and the client has 
agreed. Andrew has called the client back several times and the questions are always the 
same. After three months of this, the attorney decides to stop answering the calls and not 
to call back until a week before trial. Has Andrew violated Rule 1.3 by making this 
policy? 

 
4. Does your answer to #3 change if it turns out that the father was arrested for another 

assault the day after Andrew’s last call back? When Andrew learns of the new assault 
arrest, he has a week to prepare for the new charges. Has he violated Rule 1.3 now, even 
though he could not have known about the new charges and the client never told him in 
the message that anything new had happened but merely left the same message he always 
did, “Hey. This is Mr. Smith. I have some questions for you. Please call me back.” 
 

5. Does your answer change if the messages the client is leaving every day at 3 a.m. are 
slurred, nonsensical, and if the client has repeatedly told Andrew that he hates lawyers 
and that he was the reason he lost his children and that he never wants to speak to him 
again? 
  

6. What does Andrew do if he cannot find the client because the numbers the client uses to 
call him are always disconnected, if the voicemail is full, or if the client’s address is 
unknown and the letters Andrew is sending are always returned? How far does Rule 1.3, 
in connection with the rules about communication, require Andrew to go to find his 
client? 
 

7. Once Andrew is appointed to represent the father in the DV cases, how does Rule 1.3 
come into play with the collaborative approach he has taken with the mom’s attorney? 
What should he do to make sure he does not damage his client or violate privilege? 
 

	

END	OF	HYPOTHETHICALS	AND	CLE	MATERIALS	PREPARED	BY	BRETTA	Z.	LEWIS	
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RULE 1.1 Competence 

 
A lawyer shall provide competent representation to a client. Competent 

representation requires the legal knowledge, skill, thoroughness and preparation 
reasonably necessary for the representation. 

 
COMMENT 

 
Legal Knowledge and Skill 

 
[1] In determining whether a lawyer employs the requisite knowledge and skill in a 

particular matter, relevant factors include the relative complexity and specialized nature of 
the matter, the lawyer's general experience, the lawyer's training and experience in the field 
in question, the preparation and study the lawyer is able to give the matter and whether it is 
feasible to refer the matter to, or associate or consult with, a lawyer of established competence in 
the field in question. In many instances, the required proficiency is that of a general practitioner. 
Expertise in a particular field of law may be required in some circumstances. 

 
[2] A lawyer need not necessarily have special training or prior experience to 

handle legal problems of a type with which the lawyer is unfamiliar. A newly admitted 
lawyer can be as competent as a practitioner with long experience. Some important legal 
skills, such as the analysis of precedent, the evaluation of evidence and legal drafting, are 
required in all legal problems. Perhaps the most fundamental legal skill consists of 
determining what kind of legal problems a situation may involve, a skill that necessarily 
transcends any particular specialized knowledge. A lawyer can provide adequate 
representation in a wholly novel field through necessary study. Competent representation 
can also be provided through the association of a lawyer of established competence in the 
field in question. 

 
[2a] Another important skill is negotiating and, in particular, choosing and carrying 

out the appropriate negotiating strategy. Often it is possible to negotiate a solution which 
meets some of the needs and interests of all the parties to a transaction or dispute, i.e., a 
problem-solving strategy. 

 
[3] In an emergency a lawyer may give advice or assistance in a matter in which 

the lawyer does not have the skill ordinarily required where referral to or consultation or 
association with another lawyer would be impractical. Even in an emergency, however, 
assistance should be limited to that reasonably necessary in the circumstances, for ill- 
considered action under emergency conditions can jeopardize the client's interest. 
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[4] A lawyer may accept representation where the requisite level of competence 

can be achieved by reasonable preparation. This applies as well to a lawyer who is 
appointed as counsel for an unrepresented person. See also Rule 6.2. 

 
Thoroughness and Preparation 

 
[5] Competent handling of a particular matter includes inquiry into and analysis 

of the factual and legal elements of the problem, and use of methods and procedures 
meeting the standards of competent practitioners. It also includes adequate preparation. 
The required attention and preparation are determined in part by what is at stake; major 
litigation and complex transactions ordinarily require more elaborate treatment than 
matters of lesser consequence. 
Maintaining Competence 

 
[6] To maintain the requisite knowledge and skill, a lawyer should engage in 

continuing study and education in the areas of practice in which the lawyer is engaged. 
Attention should be paid to the benefits and risks associated with relevant technology. 
The Mandatory Continuing Legal Education requirements of the Rules of the Supreme 
Court of Virginia set the minimum standard for continuing study and education which a 
lawyer licensed and practicing in Virginia must satisfy. If a system of peer review has 
been established, the lawyer should consider making use of it in appropriate 
circumstances. 

 
RULE 1.2 Scope of Representation 

 
(a) A lawyer shall abide by a client's decisions concerning the objectives of 

representation, subject to paragraphs (b), (c), and (d), and shall consult with the client as 
to the means by which they are to be pursued. A lawyer shall abide by a client's 
decision, after consultation with the lawyer, whether to accept an offer of settlement of a 
matter. In a criminal case, the lawyer shall abide by the client's decision, after 
consultation with the lawyer, as to a plea to be entered, whether to waive jury trial and 
whether the client will testify. 

 
(b) A lawyer may limit the objectives of the representation if the client 

consents after consultation. 
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RULE 1.3 Diligence 

 
(a) A lawyer shall act with reasonable diligence and promptness in 

representing a client. 
(b) A lawyer shall not intentionally fail to carry out a contract of employment 

entered into with a client for professional services, but may withdraw as permitted under 
Rule 1.16. 

 
(c) A lawyer shall not intentionally prejudice or damage a client during the course 

of the professional relationship, except as required or permitted under Rule 1.6 and Rule 
3.3. 

 
COMMENT 

 
Additionally, lawyers have long recognized that a more collaborative, problem-
solving approach is often preferable to an adversarial strategy in pursuing the 
client's needs and interests. Consequently, diligence includes not only an 
adversarial strategy but also the vigorous pursuit of the client's interest in 
reaching a solution that satisfies the interests of all parties. The client can be 
represented zealously in either setting. 

 
 
 
 

END OF MATERIALS 


