
Same Sex Relationships
Custody & Child Support Cases

A focus on the parentage issue
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In most child custody & support 
cases

The issue of Parentage is 
outcome determinative
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A nonparent has no legal obligation 
to pay child support

A nonparent has a much higher 
standard of proof in obtaining 

custody or visitation rights of a child

Why is parentage outcome 
determinative?
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Presentation

• Virginia Assisted Conception Act – background

• Answer the question: Who are the legal parents under Virginia 
Assisted Conception Act

• L.F. v. Breit Case
• Hawkins v. Grese
• Virginia’s Common Law Marital Presumption 
• Full Faith & Credit Issues
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How Babies Are Made

Virginia’s Assisted Conception Act --
Virginia Code Sections 20-156 through 20-165
• Virginia’s act is based on the Uniform Status of Children of Assisted Conception Act, which was 

written in 1988.

• Virginia adopted the uniform act in 1991, in response to Welborn v. Doe, 10 Va. App. 631, 394 S.E. 
2d 732 (1990).    

• In Welborn, a child was born of a gestational mother and a third-party sperm donor, and the only 
way for the mother’s husband to become a parent was to adopt the child.

• Effective July 1, 2019 –gender neutral, unmarried couples, makes intended parent singular, adds 
provisions to cover when someone has legal or contractual custody of an embryo.  
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What is Assisted Conception:

• “Assisted conception” means a pregnancy resulting from any intervening 
medical technology.  The inclusion of “medical technology” is important.

• The “medical technology” requirement differs from the uniform act.
• Bruce v. Boardwine, 64 Va. App. 623, 770 S.E.2d 774 (2015) – the Assisted 

Conception Act did not apply where mother had used a turkey baster to 
become pregnant, because she did not use “medical technology”.

See VA Code   20-156 (Definition Statute)
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Primary Purpose of the Assisted Conception Act:

The assisted conception statute was written specifically with 
married couples in mind. The statute's primary purpose is to 
protect cohesive family units from claims of third-party 
intruders who served as mere donors. 

L.F. v. Breit, 285 Va. 163, 179, 736 S.E.2d 711,720 (2013)
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Who is involved in Assisted Conception

“Intended parents” means a married couple or unmarried 
individual who enters into an agreement with a surrogate 
under the terms of which such parent will be the parent 
of any child born to the surrogate through assisted 
conception regardless of the genetic relationships 
between the intended parent, the surrogate, and the 
child.
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Who is involved in Assisted Conception

• “Surrogate” means any adult woman who agrees to bear a 
child carried for the intended parent.

• “Gestational mother” means the woman who gives birth to a 
child, regardless of her genetic relationship to the child.

• “Genetic parent” means an individual who contributes a 
gamete(sperm or an ovum) resulting in a conception.

• “Donor” means an individual, other than a surrogate, who 
contributes the sperm or egg used in assisted conception.
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Who are my legal parents?

• The mother is the gestational mother unless there is a surrogacy 
contract.

• The spouse of the gestational mother of a child is the child's other 
parent, unless such spouse did not consent to the assisted 
conception and files suit within two years after discovering the 
child’s birth. See VA Code § 20-158 for more details.

• A donor is not the parent of a child conceived through assisted 
conception, unless the donor is the spouse of the gestational 
mother.
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Who are my legal parents?
Not Approved Surrogacy Contracts

• If there is a surrogacy contract not approved by the court:

• The mother is the gestational mother unless the intended mother is a 
genetic parent. See below

• If an intended parent is a genetic parent of the resulting child, such 
intended parent is the child’s parent unless the surrogate is also a genetic 
parent, then the surrogate may retain custody and parental rights. See VA 
Code § 20-158 (E)(2) and VA Code § 20-162

• If no intended parent is a genetic parent of the resulting child, but the 
embryo that was used is subject to the legal or contractual custody of an 
intended parent, then such intended parent is the parent; otherwise, the 
surrogate is the parent. The intended parents only recourse is adoption. See 
VA Code § 20-158 (E)(3).
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Who are my legal parents?
Approved Surrogacy Contracts

At least one of the intended parents is a genetic parent or 
the intended parent provides proof of his or her legal or 
contractual custody of the embryo, then the court shall 
place intended parent(s) on the child’s birth certificate as 
the parents; otherwise, the surrogate and her spouse are 
the legal parents. The intended parents would have to 
adopt the child.
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L.F. v.Breit, 285 Va. App. 163, 736 S.E.2d 711 (2013)

• A known sperm donor who donated at the request of 
a woman to whom he is not married is not barred 
from filing a parentage action pursuant to Virginia 
Code Section 20-49.2.

• Sections 20-49.1 et seq. do not bar parents who 
conceive through assisted conception from 
voluntarily establishing paternity through a written 
agreement.
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L.F. v. Breit (cont.)

• The Assisted Conception Act must be read in conjunction 
with 20-49.1:
• 20-158(A)(3) – a donor is not the parent unless the donor 

is the spouse of the gestational mother 

• 20-49.1 (B)(1) – Paternity may be established by genetic 
testing

• 20-49.1 (B)(2) – Paternity may be established by 
acknowledgment
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L.F. v. Breit (cont.)

• 20-49.1 (B)(1) directly conflicts with 20-158(A)(3), but 20-49.1(B)(2) does 
not

• If a sperm donor voluntarily executes an acknowledgment of paternity 
under 20-49.1(B)(2), then 20-158 (A)(3) will not undo that.

• Due process requires that unmarried parents who have demonstrated a 
full commitment to the responsibilities of parenthood be allowed to enter 
into voluntary agreements regarding the custody and care of their children.

• Parental rights do not arise solely from the biological connection between 
a parent and a child.
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Hawkins v. Grese, 68 Va. App. 462, 809 S.E.2d 441 ( 2018)

FACTS:

Hawkins and Grese were unmarried partners in a ten-year, same-sex 
relationship. During this relationship they discussed having a child. Grese 
became pregnant via artificial insemination and gave birth to B.G. in 2007. 
The parties never married or formed a civil union in another state, nor did 
Hawkins ever adopt B.G. Nevertheless, B.G. was raised by Hawkins and 
Grese in their shared home until they ended their relationship in 2014. The 
parties informally shared custody of B.G. from that point for a further two 
years. Eventually, relations between Grese and Hawkins soured and Grese 
terminated B.G.'s contact with Hawkins.
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Hawkins v. Grese, 68 Va. App. 462, 809 S.E.2d 441 ( 2018)

PROCEDURAL FACTS:
J&DR Court - The JDR court awarded joint legal and physical custody to  Hawkins and 
Grese as well as shared visitation, finding that B.G. considered both women to be his 
parents. The JDR court further found that B.G. was developing behavioral problems 
based on his separation from Hawkins, and two psychologists, as well as the 
guardian ad litem, testified that removing either Hawkins or Grese from B.G.'s life 
would cause emotional and psychological harm.
Circuit Court - the circuit court first determined that Hawkins could not be 
considered a parent based on Virginia's rejection of the de facto parent doctrine. It 
further held that Hawkins, as a non-parent, interested party, did not rebut the 
parental presumption in favor of Grese's custody of B.G. 
Court of Appeals affirmed the Circuit’s ruling.
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Hawkins v. Grese, 68 Va. App. 462, 809 S.E.2d 441 ( 2018)

Court of Appeals Rationale:

The Appellate Court couched the issues as (1) How is a parent defined 
for statutory purposes; (2) and is that definition constitutional?

• “[W]e hold that where custody disputes are concerned, the term 
"parent" is a relationship to a child only through either biological 
procreation or legal adoption”;

• The Court found that same-sex couple is not a suspect class and used 
a rational basis test to determine the constitutionality of Virginia’s 
definition of “parent”.
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Hawkins v. Grese, 68 Va. App. 462, 809 S.E.2d 441 ( 2018)

Court of Appeals Rationale (cont):

In a rational basis analysis, "our judicial function permits us to ask 
only whether the judgment of relevance made by the [circuit 
court] is rational." Id. The relevant characteristics which classify 
here are entirely rational—people are considered parents on 
either biological or adoptive grounds, parties without these 
qualities retain a fair legal method to intervene if a parent is unfit.
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Hawkins v. Grese, 68 Va. App. 462, 809 S.E.2d 441 ( 2018)

Court of Appeals Rationale (cont):

Further, "[a] classification does not fail rational-basis review 
because it 'is not made with mathematical nicety or because 
in practice it results in some inequality.” Though Hawkins 
undoubtedly has a close relationship with B.G. and is in a 
sympathetic and difficult position, the circuit court did not 
violate her constitutional rights by declining to recognize her 
as a parent of B.G.
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Hawkins v. Grese, 68 Va. App. 462, 809 S.E.2d 441 ( 2018)

Court of Appeals Rationale (cont):

• The Court rejected De Facto parent doctrine - Stadter v. 
Siperko, 52 Va. App. 81, 661 S.E.2d 494 (2008);

• In Obergefell, the Supreme Court held only that same-sex 
marriage was a constitutionally protected right. It did not 
afford the same right to same-sex couples.
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Scenario  Mike 
and Tyrone

• Mike and Tyrone are a same sex couple (not 
married) and decide that they want a child. 
With the use of Mike’s sperm and an egg 
gifted to Tyrone on his 30th birthday by his 
sister, Billy is born to their Surrogate – Jill. Jill 
happens to be married to Anna.

• Without a surrogacy contract, who are Billy’s 
parents?

• With a non-approved surrogacy contract who 
are Billy’s parents?

• With an approved surrogacy contract who are 
Billy’s parents?

• Would any of the outcomes be different if 
Mike and Tyrone were married in Las Vegas?
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Scenario  
Mike and 

Tyrone: 
Answer

Mike and Tyrone are a same sex couple and decide that they want a child. With 
the use of Mike’s sperm and an egg gifted to Tyrone on his 30th Birthday by his 
sister, Billy is born to their Surrogate – Jill. Jill happens to be married to Anna.

Without a surrogacy contract, who are Billy’s parents? Jill & Anna

With a non-approved surrogacy contract who are Billy’s parents? Mike, 
assuming Mike signed the assisted conception contract. 

With an approved surrogacy contract who are Billy’s parents? It depends who 
signed as the “intended parent” on the contract.

Would any of the outcomes be different if Mike and Tyrone were married in Las 
Vegas? Yes, with an approved surrogacy contract, Mike and Tyrone would be 
the parents.
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Marital Presumption – Does it apply to same sex 
marriages?

• There is a common law presumption that the husband is the father, but that 
presumption can be rebutted.

• “A presumption of law exists in favor of the legitimacy of a child born in wedlock.”  
Wyatt v. Department of Social Services, 11 Va. App.225, 229, 397 S.E.2d 412, 414 9 
(1990), citing Gibson v. Gibson, 207 Va. 821, 825, 153 S.E.2d 189, 192 (1967).

• “The presumption can be rebutted by ‘strong, satisfactory and conclusive’ evidence.”  
Wyatt v. Department of Social Services, 11 Va. App 225, 229, 397 S.E.2d 412, 414 
(1990).

• Does VA Code § 20-157 - the provisions of this chapter shall control, without 
exception, … to enforce or adjudicate any rights or responsibilities arising under this 
chapter - take precedence over the marital presumption.
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Scenario: Jill and Anna

Jill and Anna are married.  They use a turkey baster to impregnate Anna 
with Tyrone’s sperm. Does the marital presumption apply?

Maybe – Maybe not

See Bruce v. Boardwine, 64 Va. App. 623, 770 S.E.2d 774 (2015 ). The 
court found that a turkey baster did not fall within the assisted 
conception act; 

Argument: VA Code § 20-157 would not be applicable since the birth 
did not fall under the Assisted Conception Act.
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Scenario: 
Sarah and 

Sally

Sarah and Sally, residents of Virginia, entered into a valid Domestic 
Partnership in another state. Sally gives birth to Sadi prior to the 
termination of the Domestic Partnership. The other state statutes 
contain the following statutory presumption:

There shall be a presumption that a woman is the mother of a 
child if she and the child’s mother are or have been married, 
or in a domestic partnership, at the time of either conception 
or birth … and that the presumption of parentage can be 
overcome if upon proof by clear and convincing evidence that 
the presumed parent did not hold herself out as a parent of 
the child.

Sarah brings a custody suit in Virginia. Under Virginia’s Assisted 
Conception statute Sarah is not a parent but under the other state 
statutory presumption statute Sarah is a presumed parent. Which 
law controls?
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Scenario: 
Sarah and 
Sally cont.

• In applying the Full Faith and Credit Clause, the U.S. 
Supreme Court has distinguished between statutes and 
judgments. With regard to statutes, the Supreme Court has 
held that the Full Faith and Credit Clause does not require a 
state to substitute the statutes of other states for its 
own statutes dealing with a subject matter concerning 
which it is competent to legislate. Furthermore, the Full 
Faith and Credit Clause does not require a state to apply 
another State's law in violation of its own legitimate public 
policy.

Prashad v. Copeland, 55 Va. App. 247, 685 S.E.2d 199 (2009).

Virginia Beach Bar Association Same Sex Relationships: Custody and Child Support Cases 10/16/23              Page 27



Caveat: Child 
Not Party to 

Action

If the child is not made a party to the 
action, the determination of parentage 
is not binding on him/her.  Virginia 
Code Section 20-49.2; Commonwealth 
of Virginia, Department of Social 
Services, Division of Child Support 
Enforcement ex rel. Gray v. Johnson, 7 
Va. App. 614, 376 S.E.2d 787 (1989).
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Code of Virginia 
Title 20. Domestic Relations
   
Chapter 9. Status of Children of Assisted Conception
§ 20-156. Definitions
As used in this chapter unless the context requires a different meaning:
  
"Assisted conception" means a pregnancy resulting from any intervening medical technology,
whether in vivo or in vitro, which completely or partially replaces sexual intercourse as the
means of conception. Such intervening medical technology includes, but is not limited to,
conventional medical and surgical treatment as well as noncoital reproductive technology such
as artificial insemination by donor, cryopreservation of gametes and embryos, in vitro
fertilization, uterine embryo lavage, embryo transfer, gamete intrafallopian tube transfer, and
low tubal ovum transfer.
  
"Compensation" means payment of any valuable consideration for services in excess of
reasonable medical and ancillary costs.
  
"Cryopreservation" means freezing and storing of gametes and embryos for possible future use in
assisted conception.
  
"Donor" means an individual, other than a surrogate, who contributes the sperm or egg used in
assisted conception.
  
"Gamete" means either a sperm or an ovum.
  
"Genetic parent" means an individual who contributes a gamete resulting in a conception.
  
"Gestational mother" means the woman who gives birth to a child, regardless of her genetic
relationship to the child.
  
"Embryo" means the organism resulting from the union of a sperm and an ovum from first cell
division until approximately the end of the second month of gestation.
  
"Embryo transfer" means the placing of a viable embryo into the uterus of a gestational mother.
  
"Infertile" means the inability to conceive after one year of unprotected sexual intercourse.
  
"Intended parent" means a married couple or unmarried individual who enters into an agreement
with a surrogate under the terms of which such parent will be the parent of any child born to the
surrogate through assisted conception regardless of the genetic relationships between the
intended parent, the surrogate, and the child.
  
"In vitro" means any process that can be observed in an artificial environment such as a test tube
or tissue culture plate.
  
"In vitro fertilization" means the fertilization of ova by sperm in an artificial environment.
  
"In vivo" means any process occurring within the living body.
  
"Legal or contractual custody" means having authority granted by law, contract, or court order to
make decisions concerning the use of an embryo.
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"Ovum" means the female gamete or reproductive cell prior to fertilization.
  
"Reasonable medical and ancillary costs" means the costs of the performance of assisted
conception, the costs of prenatal maternal health care, the costs of maternal and child health
care for a reasonable postpartum period, the reasonable costs for medications and maternity
clothes, and any additional and reasonable costs for housing and other living expenses
attributable to the pregnancy.
  
"Sperm" means the male gametes or reproductive cells which impregnate the ova.
  
"Surrogacy contract" means an agreement between the intended parent, a surrogate, and her
spouse, if any, in which the surrogate agrees to be impregnated through the use of assisted
conception, to carry any resulting fetus, and to relinquish to the intended parent the custody of
and parental rights to any resulting child.
  
"Surrogate" means any adult woman who agrees to bear a child carried for the intended parent.
  
1991, c. 600; 1997, c. 81;2019, c. 375.
  
§ 20-157. Virginia law to control
The provisions of this chapter shall control, without exception, in any action brought in the
courts of this Commonwealth to enforce or adjudicate any rights or responsibilities arising under
this chapter.
  
1991, c. 600.
  
§ 20-158. Parentage of child resulting from assisted conception
A. Determination of parentage, generally. — Except as provided in subsections B, C, D, and E, the
parentage of any child resulting from the performance of assisted conception shall be determined
as follows:
  
1. The gestational mother of a child is the child's mother.
  
2. The spouse of the gestational mother of a child is the child's other parent, notwithstanding any
declaration of invalidity or annulment of the marriage obtained after the performance of assisted
conception, unless such spouse commences an action in which the mother and child are parties
within two years after such spouse discovers or, in the exercise of due diligence, reasonably
should have discovered the child's birth and in which it is determined that such spouse did not
consent to the performance of assisted conception.
  
3. A donor is not the parent of a child conceived through assisted conception, unless the donor is
the spouse of the gestational mother.
  
B. Death of spouse. — Any child resulting from the insemination of a gestational mother's ovum
using her spouse's sperm, with his consent, is the child of the gestational mother and her spouse
notwithstanding that, during the 10-month period immediately preceding the birth, either party
died.
  
However, any person who dies before in utero implantation of an embryo resulting from the
union of the spouse's sperm or gestational mother's ovum with another gamete, whether or not
the other gamete is that of the person's spouse, is not the parent of any resulting child unless (i)
implantation occurs before notice of the death can reasonably be communicated to the physician

2 10/13/2023 12:00:00 AM
Virginia Beach Bar Association Same Sex Relationships: Custody and Child Support Cases 10/16/23              Page 30

http://lis.virginia.gov/cgi-bin/legp604.exe?971+ful+CHAP0081
http://lis.virginia.gov/cgi-bin/legp604.exe?971+ful+CHAP0081
http://lis.virginia.gov/cgi-bin/legp604.exe?191+ful+CHAP0375


performing the procedure or (ii) the person consents to be a parent in writing executed before the
implantation.
  
C. Divorce. — Any child resulting from insemination of a gestational mother's ovum using her
spouse's sperm, with his consent, is the child of the gestational mother and her spouse
notwithstanding that either party filed for a divorce or annulment during the 10-month period
immediately preceding the birth. Any person who is a party to an action for divorce or annulment
commenced by filing before in utero implantation of an embryo resulting from the union of the
spouse's sperm or gestational mother's ovum with another gamete, whether or not the other
gamete is that of the person's spouse, is not the parent of any resulting child unless (i)
implantation occurs before notice of the filing can reasonably be communicated to the physician
performing the procedure or (ii) the person consents in writing to be a parent, whether the
writing was executed before or after the implantation.
  
D. Birth pursuant to court approved surrogacy contract. — After approval of a surrogacy contract
by the court and entry of an order as provided in subsection D of § 20-160, the intended parent is
the parent of any resulting child. However, if the court vacates the order approving the
agreement pursuant to subsection B of § 20-161, the surrogate who is the genetic parent is the
mother of the resulting child and her spouse, if any, is the other parent. The intended parent may
only obtain parental rights through adoption as provided in Chapter 12 (§ 63.2-1200 et seq.) of
Title 63.2.
  
E. Birth pursuant to surrogacy contract not approved by court. — In the case of a surrogacy
contract that has not been approved by a court as provided in § 20-160, the parentage of any
resulting child shall be determined as follows:
  
1. The gestational mother is the child's mother unless the intended mother is a genetic parent, in
which case the intended mother is the mother.
  
2. If an intended parent is a genetic parent of the resulting child, such intended parent is the
child's parent. However, if (i) the surrogate is a genetic parent, (ii) the surrogate is married and
her spouse is a party to the surrogacy contract, and (iii) the surrogate who is a genetic parent
exercises her right to retain custody and parental rights to the resulting child pursuant to § 20-
162, then the surrogate and her spouse are the parents. If the surrogate is unmarried and (a) is a
genetic parent, (b) is a party to the surrogacy contract, and (c) exercises her right to retain
custody and parental rights to the resulting child pursuant to § 20-162, then the surrogate is the
parent.
  
3. If no intended parent is a genetic parent of the resulting child, but the embryo that was used is
subject to the legal or contractual custody of an intended parent, then such intended parent is
the parent. However, if no intended parent is a genetic parent, and the embryo that was used is
not subject to the legal or contractual custody of such intended parent, then the surrogate is the
mother and her spouse, if any, is the child's other parent if such other parent is a party to the
contract. In such an event, the intended parent may only obtain parental rights through adoption
as provided in Chapter 12 (§ 63.2-1200 et seq.) of Title 63.2.
  
4. After the signing and filing of the surrogate consent and report form in conformance with the
requirements of subsection A of § 20-162, the intended parent is the parent of the child and the
surrogate and her spouse, if any, shall not be the parents of the child.
  
1991, c. 600; 1997, c. 81;2000, c. 830;2019, c. 375.
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§ 20-159. Surrogacy contracts permissible
A. A surrogate, her spouse, if any, and the prospective intended parent may enter into a written
agreement whereby the surrogate may relinquish all her rights and duties as parent of a child
conceived through assisted conception, and the prospective intended parent may become the
parent of the child as provided in subsection D or E of § 20-158.
  
B. Surrogacy contracts may be approved by the court as provided in § 20-160. However, any
surrogacy contract that has not been approved by the court shall be governed by the provisions of
§§ 20-156 through 20-159 and §§ 20-162 through 20-165 including the provisions for
reformation in conformance with this chapter as provided in § 20-162.
  
1991, c. 600; 2019, c. 375.
  
§ 20-160. Petition and hearing for court approval of surrogacy contract; requirements; orders
A. Prior to the performance of assisted conception, the intended parent, the surrogate, and her
spouse, if any, shall join in a petition to the circuit court of the county or city in which at least
one of the parties resides. The surrogacy contract shall be signed by all the parties and
acknowledged before an officer or other person authorized by law to take acknowledgments.
  
A copy of the contract shall be attached to the petition. The court shall appoint a guardian ad
litem to represent the interests of any resulting child and shall appoint counsel to represent the
surrogate. The court shall order a home study by a local department of social services or welfare
or a licensed child-placing agency, to be completed prior to the hearing on the petition.
  
All hearings and proceedings conducted under this section shall be held in camera, and all court
records shall be confidential and subject to inspection only under the standards applicable to
adoptions as provided in § 63.2-1245. The court conducting the proceedings shall have exclusive
and continuing jurisdiction of all matters arising under the surrogacy contract until all provisions
of the contract are fulfilled.
  
B. The court shall hold a hearing on the petition. The court shall enter an order approving the
surrogacy contract and authorizing the performance of assisted conception for a period of twelve
months after the date of the order, and may discharge the guardian ad litem and attorney for the
surrogate upon finding that:
  
1. The court has jurisdiction in accordance with § 20-157;
  
2. A local department of social services or welfare or a licensed child-placing agency has
conducted a home study of the intended parents, the surrogate, and her spouse, if any, and has
filed a report of this home study with the court;
  
3. The intended parent, the surrogate, and her spouse, if any, meet the standards of fitness
applicable to adoptive parents;
  
4. All the parties have voluntarily entered into the surrogacy contract and understand its terms
and the nature, meaning, and effect of the proceeding and understand that any agreement
between them for payment of compensation is void and unenforceable;
  
5. The agreement contains adequate provisions to guarantee the payment of reasonable medical
and ancillary costs either in the form of insurance, cash, escrow, bonds, or other arrangements
satisfactory to the parties, including allocation of responsibility for such costs in the event of
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termination of the pregnancy, termination of the contract pursuant to § 20-161, or breach of the
contract by any party;
  
6. The surrogate has had at least one pregnancy, and has experienced at least one live birth, and
bearing another child does not pose an unreasonable risk to her physical or mental health or to
that of any resulting child. This finding shall be supported by medical evidence;
  
7. Prior to signing the surrogacy contract, the intended parent, the surrogate, and her spouse, if
any, have submitted to physical examinations and psychological evaluations by practitioners
licensed to perform such services pursuant to Title 54.1, and the court and all parties have been
given access to the records of the physical examinations and psychological evaluations;
  
8. The intended parent is infertile, is unable to bear a child, or is unable to do so without
unreasonable risk to the unborn child or to the physical or mental health of the intended parent
or the child. This finding shall be supported by medical evidence;
  
9. At least one intended parent is expected to be the genetic parent of any child resulting from
the agreement or such intended parent has the legal or contractual custody of the embryo at
issue;
  
10. The spouse of the surrogate, if any, is a party to the surrogacy agreement;
  
11. All parties have received counseling concerning the effects of the surrogacy by a qualified
health care professional or social worker, and a report containing conclusions about the capacity
of the parties to enter into and fulfill the agreement has been filed with the court; and
  
12. The agreement would not be substantially detrimental to the interests of any of the affected
persons.
  
C. Unless otherwise provided in the surrogacy contract, all court costs, counsel fees, and other
costs and expenses associated with the hearing, including the costs of the home study, shall be
assessed against the intended parent.
  
D. Within seven days of the birth of any resulting child, the intended parent shall file a written
notice with the court that the child was born to the surrogate within 300 days after the last
performance of assisted conception. Upon the filing of this notice and a finding that one
intended parent is the genetic parent of the resulting child as substantiated by medical evidence,
or upon proof of the legal or contractual custody of the embryo by such intended parent, the
court shall enter an order directing the State Registrar of Vital Records to issue a new birth
certificate naming the intended parent as the parent of the child pursuant to § 32.1-261.
  
If evidence cannot be produced that at least one intended parent is the genetic parent of the
resulting child, or proof of the legal or contractual custody of the embryo by such intended
parent cannot be produced, the court shall not enter an order directing the issuance of a new
birth certificate naming the intended parent as the parent of the child, and the surrogate and her
spouse, if any, shall be the parents of the child. The intended parent may obtain parental rights
only through adoption as provided in Chapter 12 (§ 63.2-1200 et seq.) of Title 63.2.
  
1991, c. 600; 2000, c. 830;2010, c. 712;2019, c. 375.
  
§ 20-161. Termination of court-approved surrogacy contract
A. Subsequent to an order entered pursuant to subsection B of § 20-160, but before the surrogate
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becomes pregnant through the use of assisted conception, the court for cause, or the surrogate,
her spouse, if any, or the intended parent, for cause, may terminate the agreement by giving
written notice of termination to all other parties and by filing notice of the termination with the
court. Upon receipt of the notice, the court shall vacate the order entered under subsection B of §
20-160.
  
B. Within 180 days after the last performance of any assisted conception, a surrogate who is also
a genetic parent may terminate the agreement by filing written notice with the court. The court
shall vacate the order entered pursuant to subsection B of § 20-160 upon finding, after notice to
the parties to the agreement and a hearing, that the surrogate has voluntarily terminated the
agreement and that she understands the effects of the termination.
  
Unless otherwise provided in the contract as approved, the surrogate shall incur no liability to
the intended parent for exercising her rights of termination pursuant to this section.
  
1991, c. 600; 2010, c. 712;2019, c. 375.
  
§ 20-162. Contracts not approved by the court; requirements
A. In the case of any surrogacy agreement for which prior court approval has not been obtained
pursuant to § 20-160, the provisions of this section and §§ 20-156 through 20-159 and §§ 20-163
through 20-165 shall apply. Any provision in a surrogacy contract that attempts to reduce the
rights or responsibilities of the intended parent, the surrogate, or her spouse, if any, or the rights
of any resulting child shall be reformed to include the requirements set forth in this chapter. A
provision in the contract providing for compensation to be paid to the surrogate is void and
unenforceable. Such surrogacy contracts shall be enforceable and shall be construed only as
follows:
  
1. The surrogate, her spouse, if any, and the intended parent shall be parties to any such
surrogacy contract.
  
2. The contract shall be in writing, signed by all the parties, and acknowledged before an officer
or other person authorized by law to take acknowledgments.
  
3. Upon expiration of three days following birth of any resulting child, the surrogate may
relinquish her parental rights to the intended parent, if at least one intended parent is the
genetic parent of the child, or the embryo was subject to the legal or contractual custody of such
intended parent, by signing a surrogate consent and report form naming the intended parent as
the parent of the child. The surrogate consent and report form shall be developed, furnished, and
distributed by the State Registrar of Vital Records. The surrogate consent and report form shall
be signed and acknowledged before an officer or other person authorized by law to take
acknowledgments. The surrogate consent and report form, a copy of the contract, and a
statement from the physician who performed the assisted conception stating either the genetic
relationships between the child, the surrogate, and at least one intended parent, or proof of the
legal or contractual custody of the embryo, shall be filed with the State Registrar within 180 days
after the birth. The statement from the physician shall be signed and acknowledged before an
officer or other person authorized by law to take acknowledgments. There shall be a rebuttable
presumption that the statement from the physician accurately states the genetic relationships
among the child, the surrogate, and the intended parent. Where a physician's statement is not
available and at least one intended parent is a genetic parent, DNA testing establishing the
genetic relationships between the child, the surrogate, and the intended parent may be
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substituted for the physician's statement.
  
4. Upon the filing of the surrogate consent and report form and the required attachments,
including the physician's statement, DNA testing establishing the genetic relationships between
the child, the surrogate, and the intended parent, or proof of the legal or contractual custody of
the embryo, within 180 days of the birth, a new birth certificate shall be established by the State
Registrar for the child naming the intended parent as the parent of the child as provided in §
32.1-261.
  
B. Any contract governed by the provisions of this section shall include or, in the event such
provisions are not explicitly covered in the contract or are included but are inconsistent with this
section, shall be deemed to include the following provisions:
  
1. The intended parent shall be the parent of any resulting child when the surrogate relinquishes
her parental rights as provided in subdivision A 3 and a new birth certificate is established as
provided in subdivision A 4 of this section and § 32.1-261, unless parentage is instead established
through Chapter 3.1 (§ 20-49.1 et seq.);
  
2. Incorporation of this chapter and a statement by each of the parties that they have read and
understood the contract, they know and understand their rights and responsibilities under
Virginia law, and the contract was entered into knowingly and voluntarily; and
  
3. A guarantee by the intended parent for payment of reasonable medical and ancillary costs
either in the form of insurance, cash, escrow, bonds, or other arrangements satisfactory to the
parties, including allocation of responsibility for such costs in the event of termination of the
pregnancy, termination of the contract, or breach of the contract by any party.
  
C. Under any contract that does not include an allocation of responsibility for reasonable medical
and ancillary costs in the event of termination of the pregnancy, termination of the contract, or
breach of the contract by any party, the following provisions shall control:
  
1. If the intended parent and the surrogate and her spouse, if any, and if such spouse is a party to
the contract, consent in writing to termination of the contract, the intended parent is responsible
for all reasonable medical and ancillary costs for a period of six weeks following the termination.
  
2. If the surrogate is a genetic parent and voluntarily terminates the contract during the
pregnancy, without consent of the intended parent, the intended parent shall be responsible for
one-half of the reasonable medical and ancillary costs incurred prior to the termination.
  
3. If, after the birth of any resulting child, the surrogate is also a genetic parent and fails to
relinquish parental rights to the intended parent pursuant to the contract, the intended parent
shall be responsible for one-half of the reasonable medical and ancillary costs incurred prior to
the birth.
  
1991, c. 600; 2000, c. 890;2010, c. 712;2019, c. 375.
  
§ 20-163. Miscellaneous provisions related to all surrogacy contracts
A. The surrogate shall be solely responsible for the clinical management of the pregnancy.
  
B. After the entry of an order under subsection B of § 20-160 or upon the execution of a contract
pursuant to § 20-162, the marriage of the surrogate shall not affect the validity of the order or
contract, and her spouse shall not be deemed a party to the contract in the absence of his explicit
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written consent.
  
C. Following the entry of an order pursuant to subsection D of § 20-160 or upon the relinquishing
of the custody of and parental rights to any resulting child and the filing of the surrogate consent
and report form as provided in § 20-162, the intended parent shall have the custody of, parental
rights to, and full responsibilities for any child resulting from the performance of assisted
conception from a surrogacy agreement regardless of the child's health, physical appearance, any
mental or physical disability, and regardless of whether the child is born alive.
  
D. A child born to a surrogate within 300 days after assisted conception pursuant to an order
under subsection B of § 20-160 or a contract under § 20-162 is presumed to result from the
assisted conception. This presumption is conclusive as to all persons who fail to file an action to
test its validity within two years after the birth of the child. The child and the parties to the
contract shall be named as parties in any such action. The action shall be filed in the court that
issued or could have issued an order under § 20-160.
  
E. Health care providers shall not be liable for recognizing the surrogate as the mother of the
resulting child before receipt of a copy of an order entered under § 20-160 or a copy of the
contract, or for recognizing the intended parent as the parent of the resulting child after receipt
of such order or copy of the contract.
  
F. Any contract provision requiring or prohibiting an abortion or selective reduction is against
the public policy of the Commonwealth and is void and unenforceable.
  
1991, c. 600; 2019, c. 375;2022, c. 800;2023, cc. 148, 149.
  
§ 20-164. Relation of parent and child
A child whose status as a child is declared or negated by this chapter is the child only of his
parent or parents as determined under this chapter, Title 64.2, and, when applicable, Chapter 3.1
(§ 20-49.1 et seq.) of this title for all purposes including, but not limited to, (i) intestate
succession; (ii) probate law exemptions, allowances, or other protections for children in a
parent's estate; and (iii) determining eligibility of the child or its descendants to share in a
donative transfer from any person as an individual or as a member of a class determined by
reference to the relationship. However, a child born more than ten months after the death of a
parent shall not be recognized as such parent's child for the purposes of subdivisions (i), (ii) and
(iii) of this section.
  
1991, c. 600; 1994, c. 919.
  
§ 20-165. Surrogate brokers prohibited; penalty; liability of surrogate brokers
A. It is unlawful for any person, firm, corporation, partnership, or other entity to accept
compensation for recruiting or procuring surrogates or to accept compensation for otherwise
arranging or inducing an intended parent and surrogates to enter into surrogacy contracts in this
Commonwealth. A violation of this section shall be punishable as a Class 1 misdemeanor.
  
B. Any person who acts as a surrogate broker in violation of this section shall, in addition, be
liable to all the parties to the purported surrogacy contract in a total amount equal to three times
the amount of compensation to have been paid to the broker pursuant to the contract. One-half
of the damages under this subsection shall be due the surrogate and her spouse, if any, and if
such spouse is a party to the contract, and one-half shall be due the intended parent.
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An action under this section shall be brought within five years of the date of the contract.
  
C. The provisions of this section shall not apply to the services of an attorney in giving legal
advice or in preparing a surrogacy contract.
  
1991, c. 600; 2010, c. 712;2019, c. 375;2020, c. 900.
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Code of Virginia 
Title 32.1. Health 
Chapter 7. Vital Records 
Article 2. Birth Certificates
   
§ 32.1-257. Filing birth certificates; from whom required;
signatures of parents
  
A. A certificate of birth for each live birth that occurs in the Commonwealth shall be filed with
the State Registrar within seven days after such birth. The certificate of birth shall be registered
by the State Registrar if it has been completed and filed in accordance with this section.
  
B. When a birth occurs in an institution or en route thereto, the person in charge of such
institution or an authorized designee shall obtain the personal data, and prepare the certificate
either on forms furnished by the State Registrar or by an electronic process as approved by the
Board. Such person or designee shall, if submitting a form, secure the signatures required by the
certificate. The physician or other person in attendance shall provide the medical information
required by the certificate within five days after the birth. The person in charge of the institution
or an authorized designee shall certify to the authenticity of the birth registration either by
affixing his signature to the certificate or by an electronic process approved by the Board, and
shall file the certificate of birth with the State Registrar within seven days after such birth.
  
C. When a birth occurs outside an institution, the certificate shall be prepared on forms furnished
by the State Registrar and filed by one of the following in the indicated order of priority, in
accordance with the regulations of the Board:
  
1. The physician in attendance at or immediately after the birth, or in the absence of such
physician,
  
2. Any other person in attendance at or immediately after the birth, or in the absence of such a
person,
  
3. The mother, the other parent, or, in the absence of the other parent and the inability of the
mother, the person in charge of the premises where the birth occurred.
  
C1. When a birth occurs on a moving conveyance within the United States of America and the
child is first removed from the conveyance in this Commonwealth, the birth shall be registered in
this Commonwealth and the place where the child is first removed from the conveyance shall be
considered the place of birth. When a birth occurs on a moving conveyance while in international
waters or air space or in a foreign country or its air space and the child is first removed from the
conveyance in this Commonwealth, the birth shall be registered in this Commonwealth although
the certificate shall indicate the actual place of birth insofar as can be determined.
  
D. If the mother of a child is not married to the natural father of the child at the time of birth or
was not married to the natural father at any time during the 10 months next preceding such
birth, the name of the father shall not be entered on the certificate of birth without a sworn
acknowledgment of paternity, executed subsequent to the birth of the child, of both the mother
and of the person to be named as the father. In any case in which a final determination of the
paternity of a child has been made by a court of competent jurisdiction pursuant to § 20-49.8,
from which no appeal has been taken and for which the time allowed to perfect an appeal has
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expired, the name of the father and the surname of the child shall be entered on the certificate of
birth in accordance with the finding and order of the court.
  
Children born of marriages prohibited by law, deemed null or void, or dissolved by a court shall
nevertheless be legitimate and the birth certificate for such children shall contain full
information concerning the other parent.
  
For the purpose of birth registration in the case of a child resulting from assisted conception,
pursuant to Chapter 9 (§ 20-156 et seq.) of Title 20, the birth certificate of such child shall
contain full information concerning the mother's spouse as the other parent of the child and the
gestational mother as the mother of the child. Donors of sperm or ova shall not have any parental
rights or duties for any such child.
  
In the event that any person desires to have the name of the father entered on the certificate of
birth based upon the judgment of paternity of a court of another state, such person shall apply to
an appropriate court of the Commonwealth for an order reflecting that such court has reviewed
such judgment of paternity and has determined that such judgment of paternity was amply
supported in evidence and legitimate for the purposes of Article IV, Section 1 of the Constitution
of the United States.
  
If the order of paternity should be appealed, the registrar shall not enter the name of the alleged
father on the certificate of birth during the pendency of such appeal. If the father is not named
on the certificate of birth, no other information concerning the father shall be entered on the
certificate.
  
E. Either of the parents of the child shall verify the accuracy of the personal data to be entered on
the certificate of birth in time to permit the filing within the seven days prescribed above.
  
Code 1950, § 32-353.15; 1960, c. 451; 1979, c. 711; 1983, c. 240; 1984, c. 189; 1991, c. 611; 1994,
cc. 796, 919;2020, c. 900.
  
The chapters of the acts of assembly referenced in the historical citation at the end of this
section(s) may not constitute a comprehensive list of such chapters and may exclude chapters
whose provisions have expired.
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FORM DC-644 FRONT 10/11 

ORDER DETERMINING PARENTAGE Case No. ................................................................................................ 
Commonwealth of Virginia     Va. Code §§ 20-49.5, 20-49.8 

  [  ] Circuit Court 
................................................................................................................................................................... [  ] Juvenile and Domestic Relations District Court 
 
................................................................................................................................. v./In re ................................................................................................................................... 

Present: [  ] Putative Father  [  ] Putative Father’s attorney.......................................................  [  ] Other  ........................................................................... 

 [  ] Mother  [  ] Mother’s attorney .....................................................................................  [  ] Other ............................................................................ 

Upon hearing the evidence, the Court finds that: 
 
1.  ..............................................................................................................................  
 FULL NAME  (First, Middle, Last) 

 who is ................................................ and was born on .................................................  in ................................................................................................................. 
 RACE DATE STATE OR FOREIGN COUNTRY 

 [  ] a. is the father of the following children: 
   Full Name (First, Middle, Last)  Sex Birth Place  Date of Birth  

 
(1) ......................................................................................................................................................................................................................................................... 

 
(2) ......................................................................................................................................................................................................................................................... 

 
(3) ......................................................................................................................................................................................................................................................... 

 
(4) ......................................................................................................................................................................................................................................................... 

 

 [  ] b. is not the father of the following children: 
   Full Name (First, Middle, Last)  Sex Birth Place  Date of Birth  
 

(1) ......................................................................................................................................................................................................................................................... 
 

(2) ......................................................................................................................................................................................................................................................... 
 

(3) ......................................................................................................................................................................................................................................................... 
 

(4) ......................................................................................................................................................................................................................................................... 
 
2. .................................................................................................................................,   
 FULL NAME 

   is the mother of the above-listed children, and her maiden name is: .................................................................................................................................... 
 

3.  [  ] yes     [  ] no     The children were made parties to the proceeding. 
 

4.  [  ] yes     [  ] no     The children were represented by a guardian ad litem or counsel. 
 

5.  .............................................................................................................................................................................................................................................................................. 
 is the name and address of an informant who can furnish the information necessary to complete a new birth record. 

(Complete the following if applicable) 
6.  [  ] The Court finds that the Virginia Department of Social Services is entitled to reimbursement for attorney’s fees and other costs 
   from the father. 
 

7.  [  ] There being no other order providing for reimbursement by the father, the Court orders the father to pay to the Virginia  

  Department of Social Services the sum of $ ............................................................................  
 

8. [  ] The father voluntarily testified under oath or affirmation that he is the father of a child whose parents are not married (or are not 
married to each other).   

 [  ] The court also required him to complete an acknowledgment of paternity on a form provided by the Department of Social 
Services pursuant to Va. Code § 20-49.5. 

 
 
........................................................................ ______________________________________________________________  
 DATE JUDGE 
 

Clerk’s Office: The Office of Vital Records cannot process this order without the highlighted information and the reverse completed.      
[  ] VITAL RECORDS   [  ] DCSE   [  ] PETITIONER   [  ] RESPONDENT   [  ] OTHER 

Virginia Beach Bar Association Same Sex Relationships: Custody and Child Support Cases 10/16/23              Page 49



FORM DC-644 REVERSE 02/04      
   

  

ORDER DETERMINING PARENTAGE          
 
 
 
 
IMPORTANT BIRTH CERTIFICATE INFORMATION FOR PARENT/LEGAL 
GUARDIAN 
 
Contact the Office of Vital Records for information on how to obtain a copy of the birth certificate 
including the amount of any fee required.  
 
OFFICE OF VITAL RECORDS 
P.O. Box 1000 
Richmond, VA 23218-1000 
(804) 662-6200 
 
 
 
 
 

FOR COURT USE ONLY 
 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

 
[  ] Circuit Court 
[  ] Juvenile and Domestic Relations District Court 

 
I, the undersigned clerk or deputy clerk of the above-named court, authenticate pursuant to Va. Code § 8.01-391 (C) on this 
date that the document to which this authentication is affixed is a true copy of a record in the above-named court, made in the 
performance of my official duties. 
 
 
_____________________________    ________________________________________________ 
        DATE        CLERK/DEPUTY CLERK 
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